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Court of Appeals of the District of Columbia 


Xo. 5166. I 

Carrie Madison, Appellant, j 

vs. 

Ida M. White. 

i 

_i 

i 

a Supreme Court of the District of Columbia. 

At Law. | 

Xo. 75075. | 

Ida M. White, Plaintiff, j 

i 

vs. 

Carrie Madison, Defendant, j 

United States of America, 

District of Columbia , ss: j 

j 

Be it remembered, That in tlie Supreme Coijrt of the Dis¬ 
trict of Columbia, at the Citv of Washington, in said Dis- 
trict, at the times hereinafter mentioned, jt he following 
papers were tiled and proceedings had in the 'above-entitled 
cause, to wit: 

1 In the Supreme Court of the District ojf Columbia. 

At Law. 

Xo. 73075. ! 

Ida M. White, Plaintiff, 


Carrie Madison, Defendant, j 
Memorandum. 

April 11, 1927.—Appearance, Declaration, Affidavit and 
Particulars of Demand, tiled. 
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C ARK IE MADISON VS. IDA M. WHITE. 


Affidavit in Support of Picas. 


Filed Mav 3, 1927 


Carrie Madison, being; first duly sworn, deposes and says: 

That she is the defendant in the above-entitled cause and 
that she executed the notes set out in the* Particulars of 
Demand, but that the same* were delivered upon the condi¬ 
tion and with the understanding’ that the plaintiff Ida M. 
White would account to the defendant for certain moneys 
and property which had come into her possession, the same 
being tin* share to which affiant was entitled of tin* estate 
of George W. White, which was then and is now in the 
possession of the plaintiff, Ida M. White. 

That the note for $903.3.”) represented interest on an old 
account, which interest was not in fact payable by the 
defendant to the plaint iff and was given upon the condition 
that it was not to bear interest, and if the plaintiff had 
made a proper accounting to this defendant at the 
2 time of the giving of said note there would have 
been no sum whatever due from this defendant to 
the plaintiff: that isaid note was not given for money bor¬ 
rowed by the defendant from the plaintiff. 

This defendant denies that on Mav IS, 1913, or at anv 
other time the plaintiff Ida M. White loaned to this defend¬ 
ant the sum of $1 .‘>19.00 ; that manv vears Indore, the 
defendant had given to their mother a note for, to wit, 
$440().()(): that the plaintiff was entitled to one-third of said 
sum, and that for many years the defendant paid interest 
on said one-third part to the plaintiff and in addition to 
said interest had paid on said one-third part of the sum 
of about $1400.00, notwithstanding which the plaintiff 
claimed that there was a balance of $1319.00 and affiant 
gave the note set out in the Particulars of Demand but she 
did not in fact owe to the plaintiff said sum. 

That defendant has not paid any sum whatever upon the 
said notes, or either of them, nor has she authorized at anv 
time any credit to be placed upon either of them: that both 
of said notes became and were barred by the Statute of 
Limitations when the alleged endorsement was made, as 



CARRIE MADISON VS. IDA M. WHITE. 


of April 15, 1924; that the plaintiff says tliatj she made said 
credits; Affiant savs that she never authorized anv such 

i 

credits to be made and there was no reason for making 
any such credits, and there was no dealing! in relation to 
alley ground between the plaintiff and the defendant in the 
month of April, 1924, nor at any time subsequent thereto. 

That affiant savs that she is not indebtdd in anv sum 
whatever to the plaintiff Ida M. "White, and tliat if the said 
Ida M. W hite ever had cause of action upon the two pro- 
missorv notes in this case, that the; same did not 
3 accrue within 3 years next preceding the tiling of 
this suit. 

CARRIE j MADISON. 

Subscribed and sworn to before me this 23rd day of 
April, A. I). 1927. 

[notarial seal. ] MARTHA F. FA&SLER, 

Xofar/j Public , I). C. 

• i 

Amended Declaration. i 

! 

Filed November 11, 1927. 


(Rec’d November 11, 1927.) 


# 


The plaintiff’, Ida M. White, sues the defendant, Carrie 
Madison, for that heretofore, to wit, on tlnji 18th day of 
May 1915, the defendant, Carrie Madison, borrowed from 
})laintiff two certain sums of money, namely, the sum of 
Thirteen hundred nineteen ($1219.00) Dollars on which the 
defendant promised to pay to plaintiff live per centum per 
annum until paid, and the sum of Nine hunjdred five and 
35 100 ($905.35) Dollars with interest at si^c per centum 
per annum and which sums of money the defendant has 
not, nor has any one for her, repaid to the plaintiff, save 
and except that the defendant Carrie Madiion, on April 
15, 1924, paid to plaintiff on account of the sujn of Thirteen 
hundred nineteen Dollars due by her with interest, the sum 
of One hundred sixty-nine and 25/100 Dollars, being a 
credit on said sum made by agreement between plaintiff 
and defendant with respect to certain land i|n Block 2935 
in the District of Columbia in which they both were inter¬ 
ested, and, save and except that on the saidjsum of Nine 
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hundred five and 35/100 Dollars there was, likewise, by 
mutual agreement between plaintiff and detendant, and at 
the special request of defendant, on April 15, 1924, 
4 a credit made on said amount due, principal and 
interest, of One hundred Dollars, and although 
demand has been made upon the defendant that she pay to 
plaintiff tlie sums of money so borrowed and promised to 
be repaid, neither the plaintiff nor any one for her has paid 
the same, but to repay the same has wholly neglected and 
refused. 


Wherefore, the plaintiff sues the defendant and claims 
of the defendant the total sum of Thirty-three hundred 
forty-four and <>7 lot) ($3344.07) Dollars, being the said 
two amounts borrowed, with interest to April 15, 1927, 
after crediting on same the two sums paid on account, 
besides costs of this suit. 


Second (Vault. 


The plaintiff, Ida M. White, sues the defendant, Carrie 
Madison, for that heretofore, to wit, on the 18th day of 
May, A. 1). 1915, the defendant Carrie Madison by her 
certain promissory 1 note, now overdue, as per Particulars 
of Demand hereto attached, promised to pay to the plain¬ 
tiff Ida M. White, or order. Nine hundred live and 35/100 
($905.35) Dollars with interest on or before two years 
after date, but the defendant Carrie Madison did not pay 
the same, or any part thereof, save and except the sum of 
One hundred ($100,00) Dollars paid on April 15, 1924, by 
means of a credit at that time made on said note bv agree- 
ment between plaintiff and defendant and entered on the 
note at the request of the defendant. 

Wherefore, the plaintiff claims of the defendant the sum 
of Eight hundred live and 35 100 ($805.35) Dollars with 
interest, besides costs of this suit. 

Third Count. 


The plaintiff*, Ida, M. White, sues the defendant, Carrie 

Madison, for that heretofore, to wit, on the 18th dav 

* 

5 of May, 9. A. D. 1915, the defendant Carrie Madison 
by her certain promissory note, now overdue, as per 
Particulars of Demand hereto attached, promised to pay 
to the plaintiff Ida M. White, or order, Thirteen hundred 
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nineteen ($1,310.00) Dollars with interest at f}ve per centum 
per annum on or before two years after idate, but the 
defendant Carrie Madison did not pay the jsame, or any 
part thereof, save and except tlie sum of | One hundred 
sixty-nine and 25/100 ($109.25) Dollars madp on said note 
on April 15, 1924, by a credit at that time jmade on said 
note by agreement between plaintiff and defendant and 
entered on the note at the request of the defendant. 

Wherefore, the plaintiff claims of the defendant the sum 
of Floven hundred forty-nine and 75/100 ($1149.75) Dol¬ 
lars, with interest computed at live per cent,;besides costs. 

CHARLES H. MERIlLAT, 

Attorney ftyr Plaintiff. 
(Sept. 9, 1927.) ' j 

I consent to the filing of this amended declaration in lieu 
of former amended declaration. 

AXDRKW WljLSOX, 

Atty. for | Defendant. 

j 

0 Particulars of Demand. 

(As to First Count.) ! 

Carrie Madison, 1211 Madison St. X. W., Washington, 

D. C., to Ida M. White, Dr. 

To certain sums of monev loaned, as follqws: 


Loans of Mav 18, 1915 


$1,Ml 9.00 
905.35 


Interest on $1,319.00 at 5 per centum 
per annum to April 15, 1924 
April 15,1924, credit on $1,319.00 loan 
Interest on $1,149.75 at 5 per centum 

per annum to April 15, 1927. 

Interest on $905.35 at 0 per centum 
per annum to April 15, 1924 
April 15, 1924, credit on $905.35 loan 
Interest on $805.35 at 6 per centum 

per annum to April 15, 1927. 

Balance due Ida M. White . 


$2,224,135 


5S7.pl 


172.145 


484.05 


144.96 


100.00 


3,344.07 


$3,613.32 $3,613.32 
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Particulars of Demand. 

(As to Second-!Vault.) 

(’arrie Madison to Ida M. White, Dr. 
To promissory note*, copy of which is as follows: 


$905.55 


Washington. I). C., Mav 18, 1915. 


On or before two years after date* I promise to pay to the 
order of Ida M. White nine hundred and five 35 TOO dollars, 

at-value received, with interest at the rate of — per 

cent per annum. 

<Si-nod) CAKRIE MADISON. 

On which said note a credit of payment of $100.00 was 
made on ApriI 15. 1924. 

Particulars nf Demand. 

( As to 'Third (Vault.) 

Tarrir Madison to Ida M. White, Dr. 

To promissory note, copy of which is as follows: 

$1519.00 Washington, D. C., Mav 18, 1915. 

()n or before two years after date I promise to pay to 
the order of Ida M. White thirteen hundred and nineteen 
oo loo dollars, at 50 per annum, value received, with 
S interest at the rate of per cent per annum. 

tSi-ned) CARRIE MADISON. 

On which said note a credit of payment of $1(59.25 was 
made on April 15, 1924. 

Picas tn the Amended Declaration as Amended , 

A (fccmhcr 11. 192<. 

Filed November 22, 1927. 


Pleas to First Count. 


1. 'The defendant, Carrie Madison for plea to the first 
count of plaintiff's amended declaration as amended No- 


I 
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I 


m I 

vember 11, 1027, slates that she did not borrow the sums 
of money stated in said count from the plaintjilT; that the 
plaintiff then claimed the sum of Thirteen Hundred Nine¬ 
teen ($1,519.00) Dollars and for which this defendant then 
gave the plaintitT a note dated to wit May 1$, 1015, pay¬ 
able on or before two years after date, but thisj was not for 
money borrowed: that theretofore this defendant had 

• # t l _ 

agreed to pay to the plaintiff the sum of $1,40(^67 but upon 
which it was agreed between the plaintiff anjd defendant 
no interest was to be paid and that defendant lias paid the 
sum so agreed to be paid and the said note was without 
consideration and the defendant lias not paid jnor lias she 
authorized anv payment or credit on said not el 

That at the same time the defendant gave aj note to the 
plaintiff Ida M. White for $905.55, but this \\|as given as 
interest claimed upon an old account, whim there was 
9 no interest due and there was no consideration there¬ 
for and it was not to bear interest. Wjierefore the 
defendant denies any liability to the plaintiff, j 

2. For a further plea to the first count of plaintiff’s 
Amended Declaration as amended November 11, 1927, this 
defendant says that the right of action, if anjy, upon the 
said sums of monev claimed in and bv tin* first count of 
plaint iffV Amended Declaration, as amended,! did not ac¬ 
crue within three years next preceding the filing of this suit 
and are hence barred bv the Statute of Limitation: that the 
alleged credits were not made upon any arrangement with 
or authority of this defendant, and that no sujrn has ever 
been paid thereon or agreed to be paid upon thg said sums 
set out in said first count of said Amended Declaration, as 
amended. 

Wherefore, this defendant denies any liability to the 
plaintiff. j 

Pleas to Second Count. 

I 

1. For a plea to the second count of plaintiffs Amended 
Declaration, as amended November 11, 1927, the defendant, 
Carrie Madison, says that while she gave tlicj note sued 
upon on the 18th of May, 1915, she did not thejn and does 
not now owe that sum of money, or any other sum to 
the plaintiff Ida M. White: that the said notej was given 
without interest and was itself for interest whijcli was not 


i 
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in fact payable from the defendant to tlie plaintiff and was 
without consideration; that the defendant has paid noth¬ 
ing whatever on account of said note and did not authorize 
any credit thereon at any time, and that tin* endorsement 
on the back of said note as of April 15, 1924 was wholly 
without any authority from this defendant. 


Wherefore the defendant denies any liability to 
10 the plaintiff. 

2. For a further plea to said second count of plain¬ 
tiff's Amended Declaration, as amended November 11, 1927, 
this defendant says that the said cause of action, if any, 
stated in and bv said second count did not accrue within 
three years next preceding the bringing of this suit, and 
that no payment was made thereon by this defendant, nor 
did she at any time authorize any credit to be made upon 
said note and that the endorsement thereon, as of April 15, 

1924, was wliollv without authoritv and the cause of action. 

• • 

if anv, stated in said second count is barred bv the Statute 
• • • 

of Limitation, and the defendant denies any liability to the 
plaintiff. 


Pleas to Third Count. 


1. The defendant, Carrie Madison, for plea to the third 
count of said Amended Declaration, as amended November 
11. 1927, says that she gave the promissory note referred 
to in said third count of the declaration, but it was for a 
sum claimed by the plaintiff to have been a balance on an 
old claim, but that in fact the defendant did not then and 
does not now owe the plaintiff the sum claimed in said 
count, nor any part thereof, and that there was no con¬ 
sideration for said note: that she has paid nothing what¬ 
ever on said promissory note, nor has she authorized any 
credit to be endorsed thereon at any time. Wherefore the 
defendant denies any liability to the plaintiff. 

2. For further plea to said third count of plaintiff's 

Amended Declaration, as amended November 11, 1927, this 

defendant says that the cause of action, if any, stated in and 

bv said third count did not accrue within three vears next 
• * 

preceding the bringing of this suit, and that no pay- 


11 ment was made thereon bv this defendant, nor did she 
at any time authorize any credit to be made upon said 
note and the endorsement thereon, as of April 15, 1924, was 


I 


CARRIE MADISON VS. IDA M. WHITE 


wholly without authority and the cause of action, if any, 
stated in said third count is barred bv the Statute of Limi- 
tat ion. Wherefore defendant denies any liability to the 
plaintiff. 

ANDREW WILSQN, 

Attorney for\ Defendant. 

| 

Memoranda. 

November 11, 15)29—Jury sworn and respited. 

November 1:;, 1929—Trial resumed. Yerdjict for Plain¬ 
tiff as to 2nd and 2rd counts $1955.10, and fjor Defendant 
as to 1st count bv direction of Court. j 

November 15, 1929—Motion for new trial jfiled. 

i 

Supreme Court of the District of Columbia 

j 

Monday, November 25, 1929. 

Session resumed pursuant to adjournment!, Hon. F. L. 
Siddons, Justice, presiding. 

Upon consideration of the motion filed herein for a new 

trial, heretofore argued and submitted to tlij? court, it is 

ordered that said motion be and the same is thereby over- 

% 

ruled, and judgment on verdict is ordered. 

12 Wherefore, it is considered that plaintiff recover 
heroin of defendant the sum of Three Thousand Six 
Hundred Twenty and 27 100 Dollars, ($362(j).37/100) to¬ 
gether with costs of suit to he taxed bv the clerk and have 
execution thereof. 

From the foregoing judgment the defendant, in open 
court, notes an appeal to the Court of Appeals < whereupon, 
the maximum of an undertaking to act as a supersedeas is 
hereby fixed in the sum of $4000.00; and the mjaximum un¬ 
dertaking to act as a cost bond is hereby fixec( in the sum 
of $100.00 with leave to deposit $50.00 cash wifli the Clerk 
in lieu thereof. 

Memoranda. 

December 12, 1929.—Supersedeas Undertaking on Ap¬ 
peal—$4000.00 approved and filed. | 

December 16, 1929—Proposed Bill of Exceptions tiled. 

I 

2—5166a I 


10 


CARRIE MADISON VS. IDA M. WHITE. 

Notice of filing’ and serving of Bill of Exceptions upon 
attorney for plaint iff—also notice of submission to Court 
on January 17, 10JO filed. 

Assignment of Errors. 

Filed January 15, 1930. 


Comes now the defendant, Carrie Madison, and says that 
the Court erred in the following respects and particulars, 
to wit: 

1. In permitting parol evidence as to the consideration 
for the agreement under seal, dated January *23, 19*24. 

2. In overruling the objection of the defendant 
13 to the question “and did Carrie Madison after those 
conversations with vou, and after this dav when the 
garages were built, authorize you to put those credits on 
the back?” 

3. In admitting in evidence a check of Ida M. White 
dated April 15, 1924. in the sum of $337.15. 

4. In admitting!the notes in evidence dated Mav 18, 1915. 

• • 

5. In admitting in evidence the conversations relating 
to property that was already a part of the public domain, 
and the computations in relation thereto. 

b. In refusing to admit in evidence a paper-writing in 
the hand writing of Ida M. White, marked “Defendant for 
Identification Xo. 2." 

7. In not directing a verdict for the defendant upon the 
second and third counts of the declaration at the conclu¬ 
sion of all the evidence, as requested by the defendant. 

S. Because of error in refusing the defendant’s praver 
Xo. 2. 

AX DREW WILSOX, 

Attorney for Defendant. 

Designation of Record. 


Filed December 19, 1929. 


The defendant, having perfected an appeal herein in the 
Court of Appeals of the District of Columbia on the 13th 
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day of December, 1929. hereby requests the! Clerk of the 
Supreme Court of the District of Columbia to prepare, 
at defendant's expense, a transcript jof record on 
14 appeal, including* therein the following papers and 
proceedings, namely: 

1. Docket entry of the filing of the declaration April 
11, 1927. 

2. Amended declaration filed as of November 11, 1927. 

3. Pleas to said amended declaration. 

4. Memorandum of swearing jury to try tjhe case. 

5. Verdict of jury. 

6. Memorandum of time of tiling a motion fpr a new trial. 

7. Memorandum of overruling motion foil a new trial 

1 - i 

and of judgment against the defendant for $3620.38, and 
notice of appeal in open Court. 

8. Memorandum of filing on December 13, li)29, of super¬ 

sedeas undertaking on appeal in the maximum sum of 
$4000.00 in compliance with the allowance ojt appeal No¬ 
vember 25,1929. j 

9. Memorandum of the filing of the proposed bill of ex¬ 
ceptions December 16, 1929. 

10. Notice tiled December 16, 1929 of filing! and serving 

of bill of exceptions upon Attorney for plaintiff, and notice 
that the same would be submitted to the Court! Januarv 17, 
1930. | 

11. Bill of Exceptions. 

12. Assignment of errors. 

13. This designation of record. 

! 

ANDREW WILSON, 

I 

Attorney for pefendant. 

\ 

Service of copy hereof is acknowledged tipis 19th day 
of December, A. D. 1929. | 

C. II. meriiIlat, 

Attorney for Plaintiff. 

Additional Designation of Record. 

Filed Januarv 2, 1930. 

* 


15 


# 


* 


The clerk of the court in preparing the transcript of 
record in the above entitled cause on appeal j will include 
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therein a copy of the affidavit of defense filed by the defend¬ 
ant; also this additional designation. 

C. II. MERILLAT, 

WM. McK. CLAYTON, 

Attorneys for Plaintiff. 

Memoranda 

January 17, 1930.—Revised Bill of Exceptions submitted. 
March 24. 11)30.—Bill of Exceptions signed. 

16 Supreme Court of the District of Columbia. 

United States of America. 

District of Col mnhia. ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, herebv certifv the foregoing 
pages numbered from 1 to U>, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein tiled, copies of which are made part 
of this transcript,i in cause No. 72()7.”> at Law. wherein Ida 
M. White is Plaintiff and Carrie Madison is Defendant, as 
the same remains upon the tiles and of record in said Court. 

In testimonv whereof I hereunto subscribe mv name and 
• • 

aflix tin- seal of said Court, at the Citv of Washington, in 
said District, this 26th dav of March, 1930. 

[Seal Su})reme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM 

Clerk , 

By Cl IAS. B. COFLIN. 

Asst. Clerk. 


1 


In the Supreme Court of the District of Columbia. 

At Law. 

N o. ( *>0 1 «). 


Ida M. White, Plaintiff, 
v. 

Carrie Madison. Defendant. 

Bill of Exceptions. 

At the trial of the above-entitled cause on November 11 
and 12, 1929, before Mr. Justice Siddons and a jury, the 
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plaintiff to maintain tin* issues on her part joined evidence 
in substance as follows: 

The plaintiff testified: She brought this shit against her 
sister Carrie Madison who was of age on July 30, 1890 and 
plaintiff became of age in 1894. Sadie Li Brashear, a 
sister, was born two vears before, and Fannie A. Somcr- 
ville another sister was born two years after plaintiff. Coun¬ 
sel for plaintiff offered in evidence a certified copy of a 
deed of trust from Carrie Madison to White; and Warner, 
dated Julv 30, 1890, to secure Marv E. White, Guardian 
of Sadie L., plaintiff and Fannie A. Mary fb White was 
the mother and guardian after the father's death. By this 
deed of trust Carrie Madison undertook to secjure a note for 
$4400.00 payable to the order of said guardian of the then 
three infants, including Ida White, with interest at six per¬ 
cent secured upon lot 170 in Partello's Subdivision of 
Square 44b: otherwise known as 840 Q Street,[Northwest. 

Defendant objected to the introduction of!said deed of 
trust in evidence because it is too remote, thei suit is based 
upon notes claimed to be dated May 18, 191b.|and the deed 
of trust relates to matter in 1890 with other parties. 

Whereupon the Court overruled the objection and admit¬ 
ted the said paper in evidence. To this ruling] of the Court 
and admission the defendant noted this her fijst exception, 
which exception was allowed and was duly notyd (R. 10-12). 

Witness is familiar with the signature of Cafrie Madison. 

She identified the notes sued on as in the handwrit- 


18 ing of Carrie Madison, the witness wrote the endorse- 

*" i 

ments. 

The notes were given from the different brothers and 
sisters that needed it, and Mrs. Madison gave this note, 
or the note before this, of $2870—some dollajrs, and they 
ran on until 1915. Her one-third share on estate note for 
$4400, secured on the Q Street property, wa8 included in 
the note before this one. She never otherwise!got it. The 
defendant asked her to release this trust upojn this prop¬ 
erty and gave plaintiff a note for $2867., she thinks. That 
was prior to 1915. Plaintiff collected some refits from the 
estate and the defendant’s share of it was aboilt $10.00 and 
plaintiff credited that on the back of the $2867j. note. The 
$10.00 a month amounted to $240.00 that was credited, and 
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the defendant paid the estate taxes and plaintiff credited 
her share of the taxes on the* hack of the other note and 
then that came off that other note and the defendant gave 
these notes after that to plaintiff in 1915. The defendant 
took the other note and gave these in return. There was 
an agreement between them as to the amount due by the 
defendant to the plaintiff, as of May 18, 1915 (R. 15). 

The witness made tin* endorsement of April 15, 1924, 
as of that date, by Carrie Madison's authority (R. 16-17). 

In the fall of 1925 the defendant suggested that their two 
lots, owned together, were available for garages and the 
defendant drew plans, for this back property, for the gar¬ 
ages. They had built four already. From 1923 until April 
1924 the garages were being erected. The defendant sug¬ 
gested that the plaintiff would be benefitted as she had the 
inside lot. The defendant said as long as the lot was such 
a long piece of ground and that alley had to be paved and 
the taxes on it were S(> heavy, defendant thought it would 
benefit plaint iff and that it was no more than right for plain¬ 
tiff to pay for half of that land which would aid her with 
the taxes when they came on, and, also there was fourteen 
feet—they had a paper drawn up and there was fourteen 
feet back of these garages and that was the land it 
19 was necessary to cross and have the use of part of 
Mrs. Madison's land. Mrs. Madison told witness to 
compute it. get the number of foot of these two alleys and 
credit it on tin* notes. Thev figured together but could not 
compute the number of feet. Thereupon plaintiff’s Ex¬ 
hibit Xo. 2, was offered and received in evidence, dated 
January 25. 1924 (R. 27-28). 

The garages were completed subsequently. Witness had 
a talk with her sister several times with respect to payment 
to her. 

“Q. (Continuing:)—what was that conversation? 

Mr. Wilson: Just a moment. Von have put in evidence 
the statement here which purports to be a consideration, 
“p^ssmg one to the other" under seal, dated January 23, 
1924—Objection to this conversation was made. Court 
overruled objection. To which ruling by the Court the de¬ 
fendant noted her second exception, which was allowed by 
the Court. \\ it ness said there was other ground than this. 


CARDIE MADISON VS. IDA M. WHITE. 


This was the entrance of fourteen feet to thejgarages they 
were building. There was a long alley facing Mrs. Madi¬ 
son’s ground which was irregular, and the defendant had to 
have that alley straightened out, and seven jhundred ieet 
came off of it, that had to he given to the Government to 
straighten the alley so they could finally get jout ot it and 
that was in the payment on the hack of the npte too. The 
defendant authorized her to put the credits! on the hack 
of the notes in April. 

“And, did Carrie Madison after those conversations with 
you, and after this date and when the garages were built, 
authorize you to put these credits on the hack!- A. She 

authorized me to put it on the hack in April;.” 

| 

An objection was made to the question. Tjhe defendant 
objected to this conversation upon the grojind that the 
agreement was in writing, and upon the further ground that 
the question was leading. Whereupon the Cojirt overruled 
the objection. To which ruling of the Court the defendant 
then and there noted her third exception, which was allowed 
by the Court (R. 34). 

Edward Gavlor was the contractor-for the gar- 
20 ages. This was objected to by the defendant upon 
the ground that it did not throw any li'pjit upon the 
authority that was given to pay. Which objection was 
overruled bv the Court. Witness identified! check made 
payable to the order of Edward II. Gavlor, dalted April 15, 
1924, in the sum of $.*>37.15, signed by Ida .\j. White and 
marked, as a memorandum, “Garage 5713 1 Mth| Street” and 
the endorsement of Mr. Gavlor showing that the check was 
cashed at the Bank on April IS, 1924. This check was of- 
fered in evidence for the purpose of fixing tlicj dates. The 
defendant objected to it as not being materia] to the case. 
The Court held it w as competent evidence aijul overruled 
the defendant's objection. \\ hereupon the defendant noted 
her fourth exception to the ruling of the Couirt, which ex¬ 
ception was allowed. 

The witness said that the credit was put on iin April 1924 
and in answer to the court said that she act nail v wrote the 
:credits on the back of the notes on April 15|, 1924. She 
showed the notes that day to Mrs. Madison and after plain¬ 
tiff and Mrs. Madison agreed on the credits that day wit¬ 
ness later on the same day put the credits tliev agreed on 
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that clay on tlie hack of each note, Mrs. Madison having 
agreed on the amount. Tliev settled on the amount after 
Mr. Gaylor left tlie house that day. She put the credits on 
the notes but not in the presence of Mrs. Madison. 

Mrs. Madison said to allow the amounts as a credit to 
her on the notes would assist Mrs. Madison and would cause 
no outlay of money to plaintiff to credit defendant with it 
on the hack of defendant's notes. Defendant had asked 
witness if the number of feet had been computed and wit¬ 
ness told defendant she had the amount upstairs. Mrs. 
Madison fixed the price at which the ground should be 
credited at seventy-five cents a foot and the same dav wit- 

ness wrote the Gavlor check witness bv defendant’s direc- 

• % 

tions credited the amounts agreed on upon the back of the 
notes. Mrs. Madison had authorized witness to get the 
amount of ground computed at the District Surveyor’s of¬ 
fice when they said the computation was beyond them and 
Mrs. Madison told witness to get Mr. Clayton to compute 
it and so Mr. (’layton took it to the District Building (R. 39). 
The notes were offered in evidence and defendant objected 
to said offer because the endorsements had not been proven 
under the law, as required to make an acknowledgment of a 
matter which is barred by the Statute of Limitations and 
because the only writing on the subject is the one of Jan- 
uarv 2d, 1P24, which is alreadv in evidence. It was further 
objected to because it was not shown that the payment was 
made on that day and the Statute only provides for two 

things: one an acknowledgment in a certain wav and the 

^ ^ « 

other a payment which must be proven and the time of pay¬ 
ment is the thing that is important. 

'Whereupon the Court overruled the objection of the de¬ 
fendant and said defendant noted this her fifth exception, 
which was allowed. The notes were received in evidence. 

The computation relating to the real estate was made at 
the suggestion of Mr. Clavton (R. 45). 

Witness identified upon a plat lots 51 and 52 and the 
place where the garages were placed. Witness’ lot is 51 
and Mrs. Madison's is 52 (R. 45). 

-1 The land plaintiff was paying for is a fourteen 

foot alley across the two lots and a piece alongside 
the allev. 
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Mrs Madison asked witness to bo lenient! with her on 
these notes as she wanted to pay Mrs. Somerville first and 
she expected to sell some “round and would take these 
notes up most any time (R. 4!)). 

Upon cross-examination witness identified the plat dated 
January *24, 1924, marked “Cross-Examinajtion, Ida M. 
White, Exhibit Xo. 1". Her lot on this plat,j Tarnished by 
the Engineer Commissioner of the District jof Columbia, 
was lot Xo. 30 (K. 51). Mrs. Madison’s wajs Lot Xo. 31. 
And these are the same lots as heretofore shown on the 
same plat as lots 51 and .72 (R. 72). She wajs getting her 
right of way over fourteen feet wide across jlot 31, which 
was referred to in the agreement of January ^3, 1924. The 
plat of the Engineer Commissioner was tlieii put in evi¬ 
dence and handed to the jury for inspection (|R. 53). Wit¬ 
ness identified the paper marked “Ida M. White, Cross- 
Examination, Xo. 2", as tin* plat of the Engineer Commis¬ 
sioner dated April 20. 1923. On this plat \yitness lot is 
shown as 31 (R. 54). 

Thereupon this paper “Ida M. White, Cnbss-Examina- 
tion #2" was offered and received in evidence. Witness 
identified plat mark 44 Ida M. White, Cross-jlvxamination 
Xo. 3”, said subdivision being recorded in the office of the 
Surveyor for the District of Columbia in Book 04, Page 
134, and was made on April 2, 1921. The pjiper marked 
“Ida M. White, Cross-examination Xo. 3” was offered and 
received in evidence. Thereupon a certified copy of paper 
recorded in Book 69, Page 44, of the Surveyor's Office of 
the District of Columbia was exhibited, marked “Cross- 
Examination, Ida M. White, Xo. 4.” Thai shows the 
ground taken by the District of Columbia and was other 
than the fourteen feet referred t o. Tin* t wo I parcels, the 
fourteen feet and the angle on the alley, were!all the land 
she referred to in her testimony (R. 59). Tliie document 
was received in evidence and read to the jury j(R. 60). 

Miss White was having friendly converse] with Mrs. 
Madison in Januarv 1924 which continued until about Julv 

• r •' 

or August 1924, when thev knew of her duplicity (R. 

22 61-62). ‘ i 

The bill in the suit against Miss Whiteji and others 
was filed January 14, 1924. Mrs. Madison appeared not 

3—5166a 
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to be in it at all at that time. She did not know Mrs. Madi¬ 
son was in it when the suit was tiled and that is what she 
means by duplicity. 

Messrs. Merillat and Clayton entered their appearance 
for witness on January 2S, 1924, in the Ralph A. White 
case. Thereupon it was admitted that on February *21, 
1924, the Attorneys for Miss White made a motion to dis¬ 
miss that suit. 

Witness did not know of Mrs. Madison's duplicity when 
Ralph AVhit** sued her. The defendant came to witness and 
put her arms around her and told her that she was her 
friend, hugged and kissed her and told her she was her old¬ 
est sister and to trust her. She cannot tell whether she 
wrote a letter to lAnnie F. White at 1212 Madison Street, 
Xortliwest, which was tlie home of Mrs. Brashear, on Feb¬ 
ruary 20, 1924. Thereupon witness was shown the paper 
marked “< Toss-Kxamination Xo. b, Ida M. White”, and 
said she could not recall it, does not know whether it is in 
her hand-writing,! said she did not see any sense in it (R. 
70 ). 

‘‘The Court : The question is, Madame, if that is in your 
handwriting ! 

The Witness: There is no date on it. It mav be mv hand- 

• * 

writing but 1 cannot tell". 

She does not know whether it is in her handwriting or 
not, it may be, it looks somewhat like it. She does not 
know anvthing about it. 

After Recess. 


Witness resumed the* stand. “Asked whether or not she 
placed this paper together with some torn photographs 
shown witness upon the dresser of Mrs. Madison on Feb¬ 
ruary 21, 1924, witness replied: ‘I will not say that : I threw 
these photographs in the trash basket a number of times’. 
She tore some of the photographs and Mrs. Somerville tore 
some of her's. She did not know anvthing at all about 
that paper shown her. She did not know whether it was 
in her handwriting or not. ‘It looks like it, yet it does 
not. 7 ” 


CARRIE MADISON VS. IDA M. WHITE. 1<) 

23 Mrs. Madison suggested the building of garages 
to witness and to witness’ tenant, the letter’s tenant 
wanted a garage. 

i 

i 


Redirect examination: 

I 

“Q* Now with respect to handwriting; yop were asked 
a (piestion as to the handwriting, your’s and Carrie Madi¬ 
son's are very much alike? A. They are. It is. 

Q. What is that ! A. It is. I sometimes caiinot tell mine 
form her’s.” 


Thereu])on, the witness was shown a paper, tyeing a paper 
that was marked for identification, and the wijtncss replied 
that that paper was partly in her handwriting and partly 
in Carrie Madison’s. 

Witness testified that in April 1924, the witness, Mrs. 
Madison and Mrs. Somerville were living jin the same 
house. Had lived all their lives in it. Mrs. Madison went 
to California and came back and lived with tjiem. It was 
the home of all three of them. Witness movdd out in No¬ 
vember 1924 (R. 80). 


“Q. 1 am asking you whether or not the Computations 
you and your sister wore unable to make are the computa¬ 
tions of the land within the line, the black linje here (indi¬ 
cating on Exhibit Xo. 4) and the red line at the bottom? 

Mr. Wilson: I object, if your Honor please, for the rea¬ 
son that this is already shown to be a public property be¬ 
fore that time and there can be no (piestion that she was 
selling part of what was already the publjle domain.” 

(R. 82) 

' | 

“The Court: * * * I now understand! vou to sav 

i • 

that when they determined the building of these garages it 
affected other land as well. 

Mr. Merillat: Yes, if your Honor please, it affected other 
land as well. 

The Court: Then I overrule the objection.T To which 
ruling of the Court the defendant noted her sixjth exception, 
which was allowed by the Court (R. 84). 

Witness then stated that the little irregular strip be¬ 
tween the black and the red line (which is part of the pub¬ 
lic alley) was the part they could not compute. 

i 
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Thereupon Fannie A. Somerville, a witness on behalf of 
the plaintiff, testified: 

That she is a sister of Miss White and of Mrs. Madison 
and that the throe pf them lived at 1235 Longfellow Street, 
Northwest, up until tin* fall of 1024. She was present at 
numerous times in tin* home place when conversations took 
place between Mrs. Madison and Miss White coil- 
24 corning tin* notes that Mrs. Madison had given Miss 
White and on numerous occasions she heard Carrie 
Madison say that Ida White was to credit on the back of 
the notes that she held of Carrie Madison's the price of the 

ground that was to he straightened out where tliev were 

« • • 

building these garages and to give Ida M. White a drive¬ 
way across these lots. Witness said she very frequently 
had conversations with Mrs. Madison in regard to this and 
said they played Five Hundred together for two winters, 
the winter of 1923 and 1924. and Mrs. Madison told wit¬ 
ness then that she never had had such happy winters: they 
also had the Oui.ja Board, and she told witness why her 
sister Ida M. White was so adverse to building more ga¬ 
rages, as the first ones had panned out so good and she had 
allowed her to credit on the Ida M. A\ liite note the value ot 
the land for straightening the alley out and also gave her 
the driveway over, Carrie Madison's lot. Mrs. Madison 
said she considered Miss White was being benefited: this 
was from the fall of 1923 to the spring of 1924, when the 
garages were finished. She was unable to tell the day (R. 
90). MBs White's was the inside lot (R. 91). 

Witness did hear on a number of occasions talk about 
the building of those garages and so forth, but she specially 
heard when Mi*. Baylor came to get his payment. She had 
a headache and cante down late to breakfast in the adjoin¬ 
ing room connecting through a door with the room in which 
Mr. Baylor was paid and after he had gone they came in 
the dining room and talked freely to witness about it: there 
was no secret about it at all, and Carrie Madison told her 
sister Ida M. White to credit it on the note because she was 
anxious to begin the garages. She did not fell the witness 
the amount that was to be paid, nor did she see the credit 
made ( R. 93). The notes in evidence are the notes re¬ 
ferred to, and represent the balance of money her mother 
loaned as Guardian to Carrie Madison. 
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She was present at a conversation in 191^ when Mrs. 
Madison gave witness a note for $1,467.00, whi|eh was a re¬ 
newal of old notes for money lent by the mother as Guar¬ 
dian. The defendant said she expected money in a very 
few weeks for a house that she sold for $700(j).00 in Cali¬ 
fornia, and she said she was going to take up Ida’s note im¬ 
mediately after settling with witness (R. 95). i 

i 

i 

(Toss-examination: 

! 

Mrs. Madison and Miss White were not speaking and did 
not have any business relations with each otherj. That was 
late in the summer of 1924, when Miss White caught Mrs. 
Madison in some of her tricks (R. 98). They talked right 
straight along until the summer of 1924. 

Sin* cannot sav that there was a written agreement be- 
tween Miss White and Mrs. Madison, s)ie does not 
25 think so. 

The conversation rebated to fourteen or fifteen 
feet, for a driveway, and also to pay for straightening out 
Mrs. Madison's lot which was crooked and wasjgoing to be 
donated to the District of Columbia. Tliev went to the Dis- 
trict Building different times. They did build ;jnd she told 
Miss White to put the price of this land on the ;l>ack of the 
notes (R. 99). | 

She does not know whether there was or was not any 
writing. She did not interest herself that much in it. She 
did witness a paper and identified her signature on the 
paper, dated January 22, 1924, which was read jn evidence. 
Miss White and Mrs. Madison had a conversation after 
the date of that paper. They were on friendhj terms un¬ 
til the summer of 1924 (R. 101). The unfriendliness, so 
that there was no converse between them, was!caused be¬ 
cause they lost a brother and a nephew sued i\\\ of them. 
Witness and Miss White were sued (R. 102). CThey later 
found out that really it was Mrs. Madison whojwas suing. 
Witness lived with both. The writing on the paper looked 
like both Miss White's and Mrs. Madison’s too.’? 


Redirect examination: 

After that suit Mrs. Madison threw her arfns around 
Miss White and begged Miss White to trust her and said 
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that she was her sister and would stand by her and be her 
friend and a friend of all of them (R. 103). 

Therepuon William McK. Clayton, a witness on behalf 
of the plaintiff, testified (R. 104-105): 

That he is a member of the Bar of the District of Co¬ 
lumbia; that the: computations on the plaintiff's paper 
marked “Plaintiff's Identification Xo. 2” were made by a 
clerk in the Surveyor's Office in the spring 1 of 1924, ac¬ 
cording to his best recollection. He gave the paper to Miss 
White, who had explained it was wanted in connection with 
some garages and witness was asked to get the computa¬ 
tions for Miss White and Mrs. Madison. Thereupon the 
paper was admitted in evidence (R. 106). 


Evidence <>)/ Behalf of Defendant . 

Thereupon the defendant, to maintain the issues upon 
her part, testified (R. 10S): 

The only agreement between the plaintiff and defendant 
with regard to the right of wav referred to, the right to 
use a strip of land fourteen feet wide across a lot so 
26 that plaintiff could get to an alley, is the paper 
marked “Plaintiff's Exhibit Xo. 2". She identified 
a duplicate. After the signing of this paper she went to 
the District Building on Januarv 24, 1924 and had the En- 
gineer ('ommissioner for the District of Columbia fix the 

V 

grade (R. 109). She had no conversation with the plaintiff 
with regard to the right of wav over these two lots after 
Januarv 24, 1924. 

The filing of the suit by Ralph E. White and his mother 
against Ida M. White, the defendant and others, January 
14, 1924, made a great change in the relations between the 
plaint iff and defendant (R. 110). There were some conten¬ 
tions, and uglv things were said, and after a certain time 
they stopped speaking altogether. She did not after this 
time go to Ida M. White and put her arms around her and 
sav to her that she was her friend and that she was her 
oldest sister and that she would stand by her. The final 
time when they stopped speaking was on February 20th or 
21st, 1924. The occasion for stopping speaking at that time 
was because of some ugly letters received (R. 111). 
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Thereupon witness identified the paper marked “Cross- 
Examination, Ida M. White, No. 5/’ and said; that it was in 
Ida M. White’s handwriting. On February 20 or 21, 1924, 
witness had been out all day, came back and found these 
torn photographs and this paper on her dressier. She made 
a memorandum at that time of the date on the upper end 
of the paper, on February 20 or 21, 1924 (R. 112-113). 
With it there were a lot of torn pictures, the pote was right 
on these pictures. They were in a pile andj the paper in 
plaintiff’s handwriting was wrapped around jtliem. It was 
those things that made witness feel that she could not speak 
to plaintiff again. The paper was marked 4 1 Cross-Exami¬ 
nation, Ida M. White, No. 5,” was offered iij evidence and 
read to the jury (R. 115). 

The witness identified the photograph of iRalph White, 
who brought suit against the plaintiff. Sliej identified an¬ 
other photograph as that of Ralph White, ^he then iden¬ 
tified a photograph of her brother James Wlfite, the father 
of Ralph. James White was then dl*ad (R. 116). 
27 She likewise identified her son’s photograph, Ran¬ 
dolph W. Madison, and one of her own! with the head 
torn off. She also identified two photographs of Mary 
Donnelly, daughter of Mrs. Brashear. The jpictures were 
found in the condition in which they are no^v, except they 
have been put together. She identified a photograph of 
Byron Donnelly, a son of Mrs. Brashear,! and another 
photograph of James White, and two photographs showing 
scene of her son’s marriage, and three other photographs 
of the defendant’s son (R. 119). She identified a photo¬ 
graph of her sister, Mrs. Brashear, with the! face torn off. 
These photographs were all in one bunch, toijn in this way, 
with the paper that was offered in evidence fastened to 
them, February 21, 1924. The entire bunch of] pictures were 
put in an envelope, for convenience, marked j‘ 4 Defendant’s 
Exhibit No. 6” and were offered in evidence. | On February 
21, 1924, witness took this paper which was kvitli the torn, 
mutilated and defaced photographs to her sister’s home, 
(R. 121) 1212 Madison Street, N. W., which is just in the 
rear of 1235 Longfellow Street, N. W., an alley divides the 
two houses. Witness identified a photographj of Mrs. Anna 
E. White among the mutilated photographs |introduced in 
evidence. When witness took the mutilated photographs to 
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the home of her sister, Mrs. Brashear, she saw Mrs. Anna 
E. White, Mrs. Sadie L. Brashear and Mr. Brashear, on 
that occasion. Witness testified that a letter was shown to 
them at that time l>v Mrs. Anna K. White in the handwrit- 
ing of Ida M. White. She thinks this letter was destroyed. 
The postmark <>ji it was February *20, 1924 (R. 129). She 
saw the letter. Witness was asked to give tin* substance of 
the letter: “A. One thin.tr she said that I was an old, lying, 
hypocritical—do I have to tid 1 it " 

In the letter she said mv brother, Robert E. L. White, 
witness and Mrs. Anna E. White had connived together to 
rob them of their fortune ( R. 131 ). While witness was talk¬ 
ing to her sisters, Mrs. Brashear and Mrs. Anna E. White, 
Mr. Brashear came in and pulling a letter out of his pocket 
said: “This is what I received." It was in the handwriting 
of Ida M. White*. That letter was also destroyed. She saw 
the postmark on that letter and it was February 20th (R. 

133). She knows the substance of the letter. One 
28 tiling Miss White said to Mr. Brashear in this letter 
was to “ask that woman In* married about her epi¬ 
sode with a broker, a married man." The reference was to 
Mrs. Brashear, her sister. 

She had no conversation on business matters with Ida M. 
White subsequent to the date she received this communica¬ 
tion, and read and heard read these letters at the home of 
Mrs. Brashear Februarv 21, 1924. She did not have any 
with her after that. She has not been and is not now on 
speaking terms with her. 

The conversation with Miss White in the presence of Mr. 
Baylor in regard to the garages was before February 21, 
1924 (R. 138). She bad no conversation after that with 
Miss White. She identified contract with Mr. Baylor to 
build her garage, dated February 4, 1924, which was intro¬ 
duced and received in evidence marked “Defendant’s Ex¬ 
hibit Xo. 7." She does not know whether slu* lias the check 
in payment of Mr. Baylor's bill, but she does not have it 
with her. She paid him at the time he brought the bill. 
Miss White was not present at the time she paid Mr. Bay¬ 
lor (R. 139). Witness never had any conversation with 
Miss White in the presence of Mr. Baylor. Defendant 
never had any conversation with the plaintiff as to the 
value of the ground (R. 140). She did not tell Miss Ida M. 
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White that Mrs. Anna E. "White had gotten ip dollar a foot 
for some back ground and that this property: under consid¬ 
eration was worth seventy-live cents a foot.! Witness did 
not know what Mrs. Anna White received for her ground, 
and had no conversation with her about it.: She did not 
authorize Miss W hite or anyone else to compute the number 
of feet that there was in this space or in thelallev that had 
theretofore been given to the District. Defendant testified 
that she had never seen the paper markefl “Plaintiff’s 
Identification Xo. 2, Exhibit Xo. 7." This isj the first time 
she ever saw it and she never read it (R. 14lj). The house 
in which they lived was the old home place, 12j25 Longfellow 
Street, which had thirteen rooms. The defendant had her 
separate room and used the dining room and kitchen sep¬ 
arate* from them, and continued in that wav ajfter February 
21, 1924. She did not have any conversation'with either of 
them after February 21, 1924 (K. 142). I defendant and 
Mrs. Somerville were not speaking before February 
29 21, 1924, and witness had no conversation with her 

at all. The statement that Mrs. Somerville made 
that defendant had said for Miss White tp credit these 
sums which had been credited upon these motes was not 
true. She never said anything of tie* kind, never made any 
authorization for anybody to credit anything on the back 
of these notes, and did not pay the plaintiff anything on 
them (R. 142). Upon being asked whether orjnot there was 
any conversation prior to February 21, 1924] between wit¬ 
ness and Miss White in regard to these notes, subsequent 
to the filing of this suit by Ralph White oil January 14, 
1924, the witness said she did not remember any conversa¬ 
tion about it at all: that Ida White had neveit asked her to 
pay her any money. 

“Mr. Merillat: Xow, did I understand the 
“Ida White never asked"—the word “never’! is all time. 

The Witness: Yes.” 


testimony is: 


“ Bv Mr. Merillat: 

Q. Sever at any time? A. Xo” (R. 144).j 

Defendant does not owe Miss White any money because 
at the present time, that time and now, plain jiff is holdin 


Or 

t=> 


4—5166a 




26 


CARRIE MADISON VS. IDA M. WHITE. 


inherited property from their father to which defendant is 
justly entitled, and she is also holding a share of their 
brother George W. White's property to which defendant is 
also entitled. She is referring to the property in the suit of 
Ralph White, decided in favor of Ida W. White by the 
Court (R. 144). 


Cross-examination: 

The defendant testified that she received, or saw a letter 
Februarv 21, 1924, which was exceedinglv slanderous with 
respect to herself and aroused a considerable degree of 
indignation. She was much provoked and insulted. Wit¬ 
ness did not instigate the suit brought by Ralph White 
against Ida M. White ( R. 14b). She refused to join with 
Ralph White in that suit. Witness was asked by Ida M. 
White to testify for her. 'That she said she could not do, 
because* she knew that Ida M. Whitt* did not buy that prop- 
ertv from George White ( b\ 141?). Witness tried her best 
to keep the case out of court. Witness thinks her conversa¬ 
tion with Ida M. White was after she had received notice 
of the suit (l\. 147). Ralph White and his mother did not 
come on from California to the trial and she does not think 
they testified. \Yitness was forced to go. Witness, Anna 
White and Sadie) Rrashear were sued with Ida M. White 
(R. 14S). Witness had to testify against Ida White, be¬ 
cause she had to tell what she knew (R. 149). The tinal 
breach occurred with tin* plaintiff February 21, 1924. 
There was a breach from tin* time the brother wrote a 
letter in 1921 asking Mis*; White to settle up and do the 
right thing. Plaintiff blamed defendant for it, but she had 
nothing to do with it (R. 150). The decree was in 
bO favor of Ida M. White. It was not what witness 
knew. Between January 14, 1924 and February 21, 
1924 plaintiff aigl defendant were living “in the same 
house, but witness does not remember any conversation 
with the plaintiff about this suit" (R. 151). After the 
bringing of the suit by Ralph White she did not receive any 
communications from the lawyer of Ida M. White asking 
her what action witness was going to take (R. 152). There¬ 
upon, she was shown a carbon copy of a letter from Mr. 
Merillat dated January IS, 1924. Witness said she received 
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that letter, from Mr. Merillat, and responded to it. The 
papers shown by Mr. Merillat were offered and received in 
evidence marked “Plaintiff's Exhibit Xo. 8” jand “Plain¬ 
tiff’s Exhibit Xo. 9,” and were read to the jury (R. 153). 
The witness tiled two answers in that suit, ode was dated 
January 29, 1924, (R. 155) and the other April 29, 1924 
was an answer to an amended lull (R. 156). The bill and 

j 

the answers of this witness, and the decree of the Court, 
were offered in evidence by Mr. Merillat (R. 162). 

The witness knew that the deed of George White to Ida 
White was not a real deed; it was an arrangement whereby 
Ida White held the property for her brother, jand witness 
was entitled to a portion of her brother's estate!also, and to 
a piece of property she inherited from her fathejr, which Ida 
M. White holds today (R. 164). j 

Mr. Merillat then offered in evidence affidavijt of defense 
in the pending* case, which was objected to by tlie defendant 
because it did not throw any light upon the question, (R. 
165) and upon the further ground that it does j not contain 
anything material to the case, which objection was over¬ 
ruled by the Court and the defendant noted her seventh 
exception, which was allowed by the Court (R. 1*66). 

Witness said she borrowed from the Guardian of Ida M. 
White, Fannie A. White and Sadie L. Br ashearj all minors, 
the sum ot $4400.00 on .July 50th, 1890, payable) four years 
after date (R. 166). She paid a portion of thej$4400.00 to 
Mrs. Brashear. She did not pay Ida M. White her portion, 
because she claims she does not owe it to her. | Ida White 
became ot age in 1894 and witness did not pay hjcr any part 
of it then nor in the subsequent years before 18fj)9 when the 
George White deed to Ida White was made, j It was all 
settled in the year ot the date ot the notes sued on and it 
was satisfactory. Ida W hite took an unsecured note for 
what was due her. She made up new unsecured notes. 
They were on good terms then and were sisteijs (R. 169). 
She did not ask Ida M. White to release the deled of trust, 
so that the defendant could sell it. It was done because 
there was no clear property and defendant wanted 
31 to assist some of the others in the family] Then she 
gave plaintiff an unsecured note for whjit was due 
her. George White owed the defendant for tlie share of 
taxes on the estate which defendant paid (R. 1168). She 
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gave Ida M. White two notes (R. 168). Ida M. White gave 

witness credit on the note for the money defendant paid for 

tlie taxes for Mr. George W. White, made up, however, ot 

unsecured notes hearing live per cent interest. The notes 

were not paid and afterwards she gave the notes in question 

(R. 169). She has not and will not pay anything on them. 

She gave a note for $905.00 interest hut she did not tell the 

plaintiff to credit anything on the back of the note. \\ it- 

ness never paid plaintiff anything (R. 170). Plaintiff's 

and defendant's garages joined each other and were built 

at the same time. Thev might have talked Februarv 4, 

• * * 

1924, hut wore then on strained relations. Thereupon Mr. 
Merillat offered ip evidence “ Plaintiff’s Kxhibit Xo. 10." 
Witness presumes;she paid Mr. (Jaylor on the day she got 
the receipt. She usually paid by check. While they were 
still in the house the family arrangement for the payment 
of expenses was transacted in writing, when the plaintiff' 
wanted anything she put a note on witness' plate or wit¬ 
ness' desk. Witness did not have any conversation with 
plaintiff after February 21, 1924 (R. 172). She paid Mr. 
(Jaylor $250.00 on account at a certain time, and the balance 
when he brought his bill for it ( R. 172). She could not 
recall if (Jaylor brought or sent it to her, but she paid it. 
The bill was dated April 12, 1924. When she attended to 
business with Mr. (Jaylor Miss White did not come into the 
room, and when Miss White attended to business with Mr. 
(Jaylor witness did not come into the room (R. 177). The 
garages were finished at the same time. The two receipted 
bills were offered and received in evidence marked “Plain¬ 
tiff's Kxhibit Xo. 11" and “Plaintiff's Kxhibit Xo. 12" (R. 


175). She did not remember that both paid (Jaylor at the 
same time. She knew she paid (Jaylor and that was all. 
Naturally witness did inspect the garages, but she did not 
inspect the garages with Miss White between April 12 and 
15. It was not true they went to inspect them together and 
particularly to see about the roof. Witness does not re¬ 
member exactly when payment was made ( R. 177). Wit¬ 
ness did not have any conversation with Ida M. White 
about household expenses in the spring of 1924. Miss 
\\ hite always put it in writing on the table, on the plate of 
witness or on her dresser, any bills that were due or any 
remarks she would;have to make she would write on that 
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paper, and witness made her remarks in|writing'also. 
She does not know whether Ida M. White kept any 
books, she did not see them (1\. 179). jMr. Merillat 
produced a book. Witness said she never saw the book or 
went over it. Witness said she mav have seeiji the outside 
of tlie book but not the inside. Plaintiff usually wrote on a 
little piece of paper and put it on defendant's desk or plate 
(R. 180). Witness was paying her share of thje rent of the 
house, but how plaintiff kept her records she dejes not know. 
On one occasion witness asked for an itemized! account (R. 
181). Witness did not ask plaintiff to let her sbe the books. 
In May 1924 Miss White had a pipe fixed up! on the back 
porch that witness did not think at all necessary, and when 
witness passed she said to Mr. Widmayer: “tliht it was not 
necessary,-’ and Miss White said: “(Jo ahead, Mr. Wid¬ 
mayer.'’ Defendant had no private or public conversation 
with her (R. 182). The tenants would bring thje rent to the 
house and leave it and if Miss White happened to be there 
she would receive it and if witness happened to be there she 
would receive it. When it was paid to witness, whatever 
was going to Miss White witness put on Miss White’s 
plate. She cannot say there were not ugly things said in 
passing (R. 182). Witness had no conversation with plain¬ 
tiff about the alley, that was between witness and Mr. 
Smith, the adjoining property owner. The Conversation 
witness had in regard to the ground that would be neces- 
sarv for Ida M. White to have a garage was whin thev were 
on fairly good terms (R. 184-185). 


Redirect examination: 

On redirect examination defendant said that the agree- 

i. c 

ment of January 22, 1924 was in the handwriting of Wil¬ 
liam McK. Clayton (R. 188). 


Thereupon Sadie L. Brashear, witness on behalf of the 
defendant, testified: 

She lives at 1212 Madison Street, Northwest, which is 
about two hundred feet from 1225 Longfellow Street, where 
Miss White, Mrs. Somerville and Mrs. Madisjon lived in 
1924. Miss White, Mrs. Somerville, Mrs. Madison and wit¬ 
ness are sisters (R. 191). Asked if there was 4 time when 
Mrs. Madison, Miss White and Mrs. Somerville were not on 





30 


CARRIE MADISON VS. IDA M. WHITE. 


friendly terms with each other witness replied, “Yes, there 
has been since about 19*21." There was no conversing be¬ 
tween Mrs. MadisOn and Miss White after February 21, 
1924 (R. 192). Witness examined paper marked “In evi¬ 
dence, No. Cross-Fxamination of Ida M. White" and 

said it was in the handwriting of Ida M. White. 
33 Witness first saw this paper in her home on Feb- 

ruarv 21, 1924. It was brought there bv Mrs. Madi- 
• * * 

son, and with it Mrs. Madison brought the torn photo¬ 
graphs. Witness examined thirty or more fragments of 
torn photographs and said they were the ones that were 
brought there at that time. She saw them (R. 193). Fx- 
amining the torn, defaced and mutilated photographs wit¬ 
ness identified the following: Photograph of herself, Anna 
White and Mrs. Madison's son, and it was agreed that the 
identifications made by Mrs. Madison were correct (R. 
194). On February 21, 1924 witness saw two letters from 
Ida M. White which she read. < hie came to Mrs. "White and 
the other to Mr. Brashear. Tliev were in the handwriting 
of Miss White. Witness destroved the one to Mr. Bra- 
shear. The postmark on that letter was February 20, 
1924. She first saw; it in her home. 'There were present at 
that time Mrs. White, Mrs. Madison and Mr. Brashear. 
'The letter written to Mr. Brashear in substance said some¬ 
thing about some young lady and himself, and also about a 
broker and witness ( R. 19b). Witness also saw a letter re¬ 
ceived by Mrs. Anna F. White that was in the handwriting 
of plaintiff. That letter was also postmarked February 20, 
1924 (R. 19S). 'The substance of that letter was that Mrs. 
Madison. Mr. Robert F. F. White and Mrs. White had con¬ 
nived to get rid of Miss W hite's fortune, and it said Mrs. 
Madison was “a thief, a thieving, robbing, something" (K. 
199). She never saw Mrs. Madison and Miss White con¬ 
versing after February 21, 1924 (R. 200). 


Cross-examinat ion: 

Witness testified strained relations between Miss Ida M. 
White and Mrs. Madison started when their brother in 
California wrote witness a letter in 1921 (R. 201). 

The brother Dr. James M. White wrote to witness to have 
Miss White settle up the property she held before ho passed 
away and witness took the letter to the home place and read 
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it to her throe sisters, Mrs. Madison, Miss W;hite and Mrs. 
Somerville, and that started the trouble (R. |201). 

There was a suit brought by Or. White's ^ividow and his 
son Ralph White. Plaintiff said Mrs.j Madison and 
34 witness were at the bottom of it (R.i 202) and in¬ 
stigating’ it. Neither Ralph White n<j)r his mother 
came on to testify. 

i 

I 

Witness did not see anything in a waste basket that Miss 
White had torn up, in the house on Longfellow Street, after 
Miss White left. Witness was at that house because she 
had an interest there (R. 205). She droppotjl in most any 
time at the Longfellow Street house, in 1924. She never 
saw Mrs. Madison and Miss White together after Feb¬ 
ruary 21, 1924 (R. 207). 


Thereupon Anna E. White, witness in hehhlf of the de¬ 
fendant, testified: She is a sister-in-law of jFarrie Madi¬ 
son, Mrs. Sadie L. Brashear, Miss Ida M. White and Mrs. 
Somerville; that she is tin* widow of Robert j F. L. White. 
She thinks Mr. White died in 1905. She jwas well ac¬ 
quainted with these sisters-in-law and is familiar with the 
handwriting of Ida M. White (R. 20S). She 'identified the 
paper marked “(Toss-Exarninafion. Ida M. \\hiite. No. 5”, 
and said it was in tin* handwriting of Ida M.j White. She 
first saw this paper February 21, 1924 at the jiorne of Mrs. 
Brashear. Mrs. Madison showed the paper tojwitness with 
a bundle of pictures that had been torn. She identified 
“Defendant's Exhibit Xo. 0" and said they were the torn 
pictures that she saw on that day (R. 209). |On that day 
witness received an unsigned letter from Tdja M. White, 
which she destroyed. The postmark on if was February 
20, 1924. It was a very disagreeable letter. The substance 
of it was that Mrs. Madison, Robert E. L. W^iito and wit¬ 
ness had connived to beat them out of tlieirj fortune (R. 
210). By “them" witness means Ida M. White and Fan¬ 
nie Somerville. She saw another letter on tile same day. 

i • 

That was also in Miss White's handwriting, fclie said Mr. 
Brashear came in with a letter he had received (R. 211). 
She read part of it, but not all. The letter said: “ask your 
wife about that stock broker man she sees.” IThe wife of 
Mr. Brashear is Mrs. Brashear, a sister of Miss White, 
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formerly Sadie L. White. "Witness never saw Mrs. Madi- 
* 

son and Miss Ida M. White conversing together after that 
time (H. 211). 

(Yoss-examination: 


3;") 


Upon cross-examination witness testified that she knew 
Miss White's handwriting and Mrs. Madison's hand¬ 
writing: that she has received various letters from 
them. Witness was shown the paper marked for 
identification during Ida White's examination and testified 
hv her to be partly in Ida White's handwriting and partly 
in Mrs. Madison's and thereupon testified that she was not 
going to commit herself when asked if anv of it was in Mrs. 
Madison's handwriting, that it looked like Ida White’s 
handwriting. Part of it might he in Mrs. Madison's hand¬ 
writing, she could not tell (R. 214-215). She remembers 
the receipt of that letter, February 21, 1924, because she 
never forgot that day. Three things happened that day. 
She destroyed the letter because it was a letter she did not 
care to have anyone see if she passed away. The postmark 
on the letter was February 20, 1924 (R. 216). It did not 
name Fannie Somerville. It just said “us". Witness 
knew the writing and she knew where it had come from. 

It was a verv ugly letter. There were oidv two that it 

• * • • 

could have meant, Ida M. White and Mrs. Somerville. 
Witness went to the Longfellow Street house after Ida M. 
White left it (R. 218). Witness thinks it was in Novem¬ 
ber 1926 or 1925 when she went to live in the house, and 
she remained until the house closed up. Witness thinks 
Ida White had been away from there several months. She 
went there to stav with Mrs. Madison, who was not well. 
It was the family homestead where they had all lived for 
many years. She does not remember any personal effects 
which Ida M. White left behind her in the waste basket or 
any other place. She did not see any photographs or 
papers or anything Miss White left behind, destroyed or 
undestroyed (R. 221). 

Recess, November 15, 1929. 

Mr. Wilson stated Mrs. Madison was not able to produce 
the check Mr. Merillat called for, which was given in pay- 
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ment of Mr. Gaylor’s but slio lias tlio stub of tlie check, 
and the date of it. Mr. Merillat objected to the check stub 
being* put in evidence. 

Mrs. Madison resumed tlie stand and testified she had 
gone to the place at which she lives and attempted to locate 
the check by which she made a final payment to Mr. Gav- 
lor; that she just returned from there but is unable to find 
the check, but she did find a memorandum which refreshed 
her recollection as to the time of payment (tu 225). She 
finds that she made the payment to Mr. Gay lor on the same 
date as the bill bears, April 12, 1924. 

i 

i 

Cross-examination: 

Upon cross-examination witness testified j she did not 
always preserve her checks; that she did ljiot save this 
cheek, but tin* bill was paid. 

i 

36 Evidence in Rebuttal. \ 

Thereupon the plaintiff to further maintain jthe issues by 
her joined in rebuttal and testified: 

She identified an account book which she ke]j>t of the run¬ 
ning expenses of the home. All payments jwere largely 
left to plaintiff. Carrie Madison saw the book every month 
and examined the entries. The book goes from June 1923 
to October 1924. She showed the book to Carrie Madison, 
so she could see her share of what was being paid. She 
had a conversation with Carrie Madison regarding the Wid- 
maver matter Mav 5, 1924, the date of a bill of Widmaver 

* . . * . . . . i 

for tinning and repairing; an item in the bookjfor an April 
payment was in Mrs. Madison’s writing (p. 227). In 
August 1924 a double spigot got out of repair 1 ; in the bath¬ 
room in the old home place and witness discussed it with 
Mrs. Madison and Mrs. Somerville, and they paid the bill 
together (R. 229). | 

The garages were inspected before April j2, 1924 (R. 
230), by Mrs. Madison and the witness and they discussed 
it together (R. 229). They went together fop a final in¬ 
spection after they received the bill of Mr. Gaylor, and be¬ 
fore they paid Mr. Gaylor. 


5—5166a 
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Witness made demand of Mrs. Madison for the payment 
of these notes in person, and whenever a piece of "round 
was sold, tlie defendant would say she wanted to pay Mrs. 
Somerville first (R. 231). In July and August, 1924, she 
and Mrs. Somerville began to go through the house prepa¬ 
ratory to moving. A number of trunks and photographs 
had accumulated and they threw away and tore up a num¬ 
ber of photographs and things and put them in the waste 
basket in the hath room. She did not in Februarv, 1924 
or at any time put the torn photographs with an unsigned 
note on Mrs. Madison's desk. The hook of entries was in¬ 
troduced in evidence and it was agreed might he* exhibited 
to the Court of Appeals (R. 239). 

On cross-examination the witness identified the hook in 
which entries were kept for September and October and it 
was admitted in evidence (R. 239). 

Cross-examination (in rebuttal): 

“Mr. Wilson (resuming):" I have something here in the 
handwriting of the plaintiff that I desire to produce and to 
show by her handwriting that the statements of account 
were made up in a certain way and handed to Mrs. Madison 
(R. 241). Witness identified the paper as in her handwrit¬ 
ing and her signature attached to it, and the paper was 
marked “Defendant, for Identification, Xo. 2", for the pur¬ 
pose of showing or tending to show the method of doing 
business between Ida M. White and Carrie Madison and 
which paper is a statement of account showing the credits 
up to April 1, 1924, which is in the handwriting of Miss 
White. Mr. Merillat objected to receiving this paper in 
evidence, which objection was sustained, and the de- 
37 fondant noted her eighth exception, which was al¬ 
lowed by the Court. Said paper in witness' writing 
is as follows: 

“Rent, Hire, Klee., Tel., Gas, Ice, Star & Coke for Feb. 
1924—Expenses shared in running house 1235 Longfellow 
St.: 

C. Madison’s share. . . . 18.S3 
Advanced for Ice 1.00 


17.83 
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Bal. of Rent for Feb. for house 1235 Longfellow: 
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3.12 

15.00 Rent for mo| of Mcli. 1924. 


18.12 

17.83 C. Madison's share due 
F. A. S. aijid I. M. W. 

i 

In future you pay the rent to S. Brasheajr and we will 
pay the hired man, whom you have been payiiig—but failed 
to pav this last month. 

IDA il. WHITE. 

Rent paid in full to Apr. 1, 1924." 

Thereupon the plaintiff to further maintain tin' issues 
upon her part joined, producing Mary E. Cole, a daughter 
of Mrs. Somerville, who testified she was majrried Novem¬ 
ber 2, 1923. In 1924 she was living across the street from 
1235 Longfellow Place. In the spring and summer of 1924 
she visited the home place every day and v^ry often met 
Mrs. Madison and Miss White. Tlicv had conversations 
many times over various things, (R. 244) topics of interest 
in general, and some were about business a|nd details of 
business. They were building garages at the lime and they 
discussed things about them. She heard Mr. (Savior’s name 
mentioned many times between them. The garages were 
finished in the spring of 1924. 

Exhibits Introduced in Evidence in Plaintiff's Testimony. 

“Plaintiff's Exhibit No. 2." 

“Whereas Carrie Madison is the owner ojf lot No. 31, 
Square 2935, in the Dist. of Columbia and Ijda M. White 
is the owner of Lot No. 30, Square 2935 in tliej Dist. of Col. 
and said parties are also owners of lots 22 ajul 32 in said 
Square, and 

Whereas, said parties are desirous of building garages 

in the rear of said lots No. 31 & No. 30, it is mutuallv coven- 

* 

anted & agreed bv and between said Carrie Mjadison & Ida 
M. White that fourteen (14) feet be set apart & dedicated 
across said lots 31 & 30 to accommodate ingress & egress 
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to said garages—And said Carrie Madison & Ida M. White 
bind themselves their heirs A’ assigns to make & execute all 
papers necessary to accomplish the purpose set forth above. 

Mach party acknowledges the receipt of one dollar one to 
other passed ibis Twentv-third dav of Januarv 1924 in the 
City of Washington, District of Columbia, 

3S Witness Our hands and seals this 23rd dav of 

Januarv. 1924. 

CARR IK MADISON, [seal] 
IDA M. WHITE. [sealI 

Wit n(*ss : 

FAXXIE A. SOMERVILLE. 

Sinned A sealed in duplicate." 


X 




Plaintiff's Exhibit No. 3." 
Washington. D. C., April 13, 1924. 1555. 


American Security A Trust Company, Fifteenth Street & 

Penn. Ave. X. W. 

Pay to the order of Edward A. Gaylor Three Hundred 
and thirtv-seven and 15 100 Dollars $337 ±: 15 100. 

IDA M. WHITE. 

Garage 5713 13th St. 

Endorsed: Edwjrd A. (Jaylor. Edw. A. Gaylor. Riggs 
National Dank, April IS. 1924." 

**Plaintiff’s Exhibit No. 4." 

“$905.35. Washington, D. C.. May 18, 1915. 

On or before two years after date I promise to pay to 
the order of Ida M. White Xine hundred and live 35 100 
Dollars, value received, with interest at the rate of — per 
cent per annum. 

CARRIE MADISON.” 


(The following endorsement appears on back of above 

note:) 

“April 15, 1924.r-- (Tedit on account of alley ground re¬ 
ceived payment on this note of 100 dollars by agreement 
with Carrie Madison. 


IDA M. WHITE.” 
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‘Plaintiff's Exhibit No. 5." j 


“$1310.00. 


Washington, D. 0., Majy 18, 1015. 


On or before two years after date 1 promise to pay to 
the order of Ida M. White Thirteen hundred and nineteen 
00.00 Dollars at ')'/< per annum, value receive^, with inter¬ 
est at the rate of — per cent per annum. 

CARRIE MADISON.” 

i 

(The following endorsement appears on bjjick of above 
note:) 

4 * April 15, 1024.—Credit Carrie Madison with payment 
350 feet of ground at 75 cents a foot reserved! for allev bv 
agreement $1(50.25, balance credited on other note. 

IDA M. (WHITE.” 

i 

I 

30 “Plaintiff's Exhibit No. 7." 

j 

Lithograph of calculations, copy of whichj is with the 
record. j 

“ Plaintiff's Exhibit No. 8.” 

i 

January 18, 1024. 

*i 

“Mrs. Carrie Madison, 

1235 Longfellow Street N. W. 

Washington, D. C. 

Dear Madam: 

1 am of counsel for vour sister, Mrs. Idd M. White, 
against whom a suit in equity has been tiled by Ralph A. 
White and Julia E. White as plaintiffs. j 

From what I have been informed as to tliisj matter and 
your knowledge of the fact that George W. White sold his 
interest in the property many years ago, I assijime you will 
be interested in defeating the suit. Kindly inform me in 
response hereto whether or not you will desire ine to repre¬ 
sent vou as well as Ida M. White in the siliit. If not, 
whether you will employ an independent attorney and if so 
who, and whether we may expect your co-operation in the 
defense of the suit brought. 

Yours very truly,” j 
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“Plaintiff’s Exhibit No. 9.” 

White Croft, D. C. 

“Mr. C. H. Merillat, 

Dear Sir : 

Yours of Jail. 18th received, I have not employed an Atty 
to re]>resent me in the case of “Ralph A. & Julia E. White 
against Ida M. White & others." I will employ my own 
Atty possibly Mr. John Paul Earnest or Mr. Andrew Wil¬ 
son. I have not consulted either of the gentlemen, as yet. 
Verv trulv vours, 

Jan. 24,*1924. * * CARRIE MADISON.” 

“Plaintiff’s Exhibit No. 10." 

“Feb. 4, 1924. 

Edw. A. Gaylor, Contractor and Builder. 

Miss Ida M. White, * 

Longfellow St., 

Washington, I). C. 

Dear Madam: 

I propose to furnish all labor and material for the erec¬ 
tion and completion of one one story Private Garage in 
rear of premises 5713 13" St. N. W. for the sum of Five 
hundred and twenty-five dollars $525.00. This quotation in¬ 
cludes Plans Permit but does not include resurvev should 
that be neoessarv. Plumbing for Rain leader, Gutter & 
spout will cost thirty live dollars extra, $35.00. 

Trusting to be able to serve you, I remain, 

Yrs. trulv, 

' EDW. A. GAYLOR." 

“Plaintiff’s Exhibit No. 11.” 

A bill to Mrs. Carrie Madison by Edw. A. Gaylor dated 
April 12, 1924, for $583.40 re 5715—13th St. N. W., 
40 upon which there is a credit of $250.00 Mch. 21, 
marked “Received Pavment, Edw. A. Gaylor, with 
a receipt for $250.00 attached. 

“Plaintiff’s Exhibit No. 12.” 

A bill to Miss Ida M. White bv Edw. A. Gavlor, dated 
April 12, 1924, for $5S7.15, Re 5713 13" St. N* W., upon 



I 










\\ 

X 


IS 


<?9 1935 



* 52 - 



^ ---— 

•£> /l/ty# £7-'* £ 
^ 3{:-sy_^v-.-/- s&- 

~7>S.H m '. V+T’ 313 * 


■n£*3 m \ jfr»J 

3lrSO 


•sr- 97 , 

/» * 


ns® 


*4~o7~ 3^* 


* 

is 


*1 


S.S 9° 

£*rr 


k5*- 


<4* 


?»• 


N ,\ 


* 

lv 

v 

« 

* 


2 e» 


s £ 


r 

\ 




$ucu+«j I 


6ro 


CO 



JM-JM-IC-HI 


R. ia-* 


Contract D/o. 


(%<r^ 

■Order No. 


Office of the Engineer Commissioner, D, 


Washington, D. C., _ 

The cuts and fills in the columns below are the differences j H level belwceh the top of the V^lv set at the <?ta(iu. 
(corresponding designated on the accompanying plan) and the grade fumisfied you at that Statior 

By making the corresponding cut or fill at the designated Station, made will be obtained for ... 

. ------- ... /?//c/ __ 

LOCATION - *9 c./a rrCe _ 2 _ / _... 


.4 _ 

STATION 


V •- « 


CUT 


FILL 


REMARKS 





V 


cue// 




/ 6 ^ ^ e*$/ o/ AT o/9 ///to 

v —*/ . / 





df 


% 

% 

»* 

i 


i 

. -i. 


3 

j 


} 


$ i 

j9? 1 ‘ 

<t| 

1 

1 

« 

I _ 

"7 

1* 

] 

! 

• 

» 1 

t 

| 3S 

« 

i 

, ! 

1 

\%*. 

5 

• 

* 

LL 

\ 33 

i 

1 

rsd 


IS 


% 


«/ s/ 

apt/. 


” r T> ¥ *' 


•w 


M 


30 


asuSL 


t—t 



Earth to be hauled — 




- »■ ii m ■ - w ** — —- 


- ^ ^ - - — __L ~ ^Jte/^yf0d/^6jCjA4/6o* 

T 0 S//ES. 1 . C&c/z/ Gl yC&N&/-£a-ft. - Examined and approved : _ 

_ - -- 3 _ 

„ . . . _ . V ■ . r (7 *2/ . E*e*um of Htpmr)* 

By order of the Engi neer Comms stoner. D. C 



— Field Book- Jf *LTL-j/bMJk—/i~ 

Assistont Engineer. 

«a r«|*TM *fcJ* of CM* »W«t 


| BEST COPY AVAILABLE! 

i ^ * * *.<; » 

i from the origins! bound volume • 









K »*•*& .3 


ju * 


i .t \ »> 


urLs**~ 

z 


Order So. 


Office of th? Engineer Commiiwioher, D. C. 

Ient.\ and fills in fitc columns hdow arc the differ awes m It'Xel Ih'tUVOH llic top of the slake set at the Station 
• expanding designated on the accompanying plan) and the grmle furnished you at that Motion. 

I:. niaknoi the eorrespondma tut or fill at the designated Station, grade will he obtained for / / s ..... 


IjnCATinS 




I M l<»\* 



! BEST COPY AVAILABLE 




from the original bound volume 











y/ 


CERTIFIED COPY 


Recorded in Book 64 page 124 


\ 

* 



SC 04 


fct 

3C.o4 

3/ 

Cf b* 
% 

VS' 


V4 

3c/ 


White Croft,Block 4 
Taxed as Square 2935 


/yf7 m /Si F /4X,Z/ 

--- /ts:** 

sis:** 

4/4* 

/**.'+ 

/€sl/ 4 sil/s 1 


33 SZ . 80 


SC*/4 


ZOXJ0 


- jgj **.u 

\y 0 - 

. * 5 s 2 * 

$ >' * 

/30O.Zv r * ^ m 

lx */ 

* * 9z || i 

yC ssjc /X ? 

—J- N> 

r 


Scale: 1 in. to 30 ft. 


i 4 


$ ‘ 


>3 

vi trusses 

fyo 

*es 


X hereby subdivide lots 14 ard 15 ( of subdivision by V.avy X. *htte* ot al*, recorded 
in 2ficR County 15. peg© IT j ,aiock 4* White creft* sham in black, la to 3 loti* 

as shown above la rod, and request that the subdivision be approved by the Cawtiss loners of 
the District of colttribia sad recorded in the Office rrofuld District* 

I certify that 1 do not decrease tho sl*e of any lot W »o Vr i X iwBd tm light aid 

trtmMi * acr da ... ««a coy adjoining pact of 1st****..,»•••«....wt sjacored by 

this Mttl«t^0IW 


( signed ) waiter A, t'lllicns 
( Signed ) Janes C. Ill*as 

{ i’gmxJ ) faita» trillions 
( signed ) Jams C. Wlikes 


U itfB^dJ . ;*f^7.k # bro^n #< 

r - >rps of iiigine«rs t ;.*3*A. 


(Signed) ..( seal 

.....( »«*v 


or ?®i or xrs otw» cC VB pmwz at o 

WMhiagtsa, ttnrsh 39th*12il 




! c-ztlfy that the st*m> subdivision, as etiewn In rod* is 
z-*c-r*rad tho approval and admission to reeerd In thin e 


of end l rosy eetfdlly 
ef the sene* 


Surrsysr D*G, 


(.seel 


Crdozed* The subdivision show* obev* by red lines la hereby approved* and the surveyor Is 
directed ho record the oan» la his office* 


Sate Ajr!l 1 1921 


lifts, 

S..‘. 605Si 


Fes* 1 Corsp. 
**d* 


1 . 

I siflBro)*.*|.*.^; tt M*.*M.. 


( slgRrd)***!*!*^;*.^. 

( signed) ***2»*f*S^m**. 

eonnlssddiiers of the Metsrtet dr°oluabia. 


I h-srebv certify that th© above 1» a trno 00,7 of the original and 
in subdivision Bxffr 61, pag* 124* Vt/K* / 


in Chic office 


... 

Survsysr of the Dl; 



riet ef Columbia, 


I BEST copy available 

I 2 ? . r 

! from th« origin*! bound volume 

















dU A 4^ 

CERTIFIED COPY 


1m«M la iMk (9, i«c* 44 


/KST 0 *'*- 


(.4.71 'S-tn 

7 ztoc.fr \ 
- tr 

yZSV <K 

^6 /9*x*r X s 




8T /zsj 


tfoj.tr x j 

— R /09.9Q 

/fjt.oz jy /w^c xfe4yS 5" 


7 '*’* AS*#* rw^Ayr 


/yf7*'f* 



\jcf/cr / /rtcf » Sv tOc/ 


I I 


I here— itMItIIi Util ( k iiUtTHto by Mf JU Hdl 
C«»y M. pa#a IT) t partflat 91( af aMIrUUs tf Wit—a 
44, pa«a 124)»llaa* 4« White t—ft, —4 part «f a trait Ue 
— itm *Wn la Mark, tnU 5 lota,fan lia all— mi a — i 
in rad,sad r#f—at 4—k tfca rMItMm — spy—4 — — 
•f Colombia b 4 rat aria * te tea Qfftst «f t— Saar —ym -af { 
I aartlfy W 1 a at —asst tea at— f — kt —«aL 
tea lit— ad mtlUtln, a— 4a.. nra nf ■ilitali 


>«— —raid (a S—a 

—4 WMte* N »t4 t4 lc Ink 
*4 — s—l ei /tbt, 

— 1944 m —a a— 
0—Ifkari rf a— Matrlat 
Bid ttalriiv 
ad by arlHtqi —rtatiia 


(al«—4) Ji 
ritaMNi (siiaad) o< 


0 —f la Gap# 


( Sl—4 ) Laois H« 8—44 4 


f— (alf—d) Jam i. ian 
Vltaaaasa (a—4} flaa r fU Oapa 





! BEST COPY AVAILABLE! 

I 7 ' - r 

E from the origin** bound volume ! 

I 












CARRIE MADISON VS. IDA M. WHITE 


39 
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• i 

j 

which there is a credit of $250.00 Meli. 21, marked “Re¬ 
ceived payment, Edw. A. Gaylor.” 

I 

On cross-examination of plaintiff, Exihibit lj the defend¬ 
ant introduced approval of grade by C. B. Hunt, Engineer 
of Highways, dated April 20, 1923. (Photo-lithograph of 
same is made part of record.) 

Cross-examination of plaintiff, Exhibit 2, defendant in¬ 
troduced approved grade by Acting Engineer ojf Highways, 
dated Jan. 24, 1924. (Photo-lithograph copy! is annexed 
hereto and made part hereof.) 

Cross-examination of plaintiff, Exhibit 3, certified copy 
of subdivision, approved April 2, 1921, recorded in Book 
64, page 124 of the Surveyor's Office of the District of Co¬ 
lumbia. (Photo-lithograph copy of same is made part of 
the record.) 

Cross-examination of plaintiff, Exhibit 4, certified copy of 
subdivision approved September 21, 1922, andj recorded in 
Book 69, page 44, of the Surveyor's office of thb District of 
Columbia. (Photo-lithograph copy is annexe^ and made 
part hereof.) 

Defendant’s Exhibit Xo. 5, which was testified to have 
accompanied the torn, defaced and mutilated photographs, 
is as follows: 

“I want vor to know where this whole despicable bunch 
stand with me. And I don't want to and will not know 

or HAVE ANY THING TO DO WITH YOU ALL THIS SIDE ItHE GRAVE.” 

I 

(Endorsement in handwriting of Mrs. Madison, Febru¬ 
ary 21, 1924.) ! 

Defendant ’s Exhibit Xo. 6. A package of hbout thirty 
pieces of photographs, torn, defaced and mutilated, alleged 
to have accompanied the paper marked “Defendant’s Ex¬ 
hibit Xo. 5.” | 

(Which by agreement of counsel is to be physically ex¬ 
hibited to the Honorable the Court of Appeals.)j 

Defendant’s Exhibit Xo. 7. This is an estimate to Carrie 
Madison to locate and provide brick garage in the rear of 
5715-13th Street, X. W., otherwise it is in thb exact lan¬ 
guage of Plaintiff’s Exhibit Xo. 10. 


(Here follow diagrams, side folios 41, 42, 43, |44, and 45.) 
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40 Thereupon in the absence of the jury tlie defendant 

moved the Court to direct a verdict for the defendant 
because the action at the time of bringing this suit was and 
is barred by the Statute of Limitations, which is pleaded in 
this cast* having .reference to Sections 12(h) and 1271 ot the 
Code. In this cast* there was no provision in the form re¬ 
quirt'd under Section 1271 of the Code, neither was there 
any payment under the provision of said Section and Sec¬ 
tion 402 of the ('ode. The alleged payment was no pay¬ 
ment at all under the law and if the steps taken were pay¬ 
ment then the payment was made January 2d. 1924, more 
than three years next before the tiling of this suit. 

Further the plaintiff did not sustain the burden of proof 
on the issue of the Statute of Limitations. 

Whereupon tin* Court granted the motion as to the first 
count of the declaration but overruled it as to the second 
and third counts. To the action of the Court in overrul¬ 
ing the defendant's motion as to the second and third 
counts the defendant noted her ninth exception, which was 
allowed. 

The defendant offered her prayer Xo. 2 as follows: 

The jury an* instructed that if they find the evidence is 
uncertain and at best leads only to a probable inference 
that tin* defendant even if within three years next prior to 
tin* filing of this suit April 11, 1927 made the payment and 
authorized the credit claimed by the plaintiff then tin* evi¬ 
dence is insufficient to remove the bar of the Statute of 
Limitations and they will find for the defendant. 

This prayer the Court denied, to which ruling of the 
Court the defendant then and there noted her tenth excep¬ 
tion, which was allowed bv the Court. 

The foregoing is tin* substance of all the testimonv bear- 
ing upon the exceptions herein reserved on behalf of the 
defendant (appellant). 

The Court then charged the jury as follows: 


47 Gentlemen of the Jury: I don't know how many 
of you have ever served on a jury before and even if 
a*ou have, some or all of vou, how manv of vou served on a 

% * 7 • » 

jurv in a civil case. I am going to assume that some of vou 
at least have never served before; therefore, I shall say 
some things 1 hope I won't have to repeat to you during the 
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remainder of your term of service in this Division of the 
Court. 

Wlien a suit of this eliaraeter is started it! is started hv 
the tiling of what is called a declaration; the layman would 
be apt to call il a complaint or a statement <|>f claim made 
by a plaintiff against a defendant or defendants, if there 
are more than one, and that declaration on statement or 
complaint you gent lemen are allowed to take into your jury 
room with von when the case is delivered into vour hands 
for your determination, in order that, if you desire to do 
so, you may look it over and see just what lit is that the 
plaintiff is claiming against the defendants,! if there are 
more than one defendant. But you must remember that 
this declaration, this statement, or this conjiplaint which 
you are thus allowed to take into the jury room is not evi¬ 
dence at all: 1 mean it is not evidence of the truth of the 
statements contained in it ; it is merely a statement of the 
claim that a plaintiff presents against the defendant and it 
is permitted to go with you to the jury rootn. After all 
the evidence is in and the jury has been told what law is 
applicable to tin* case, what law they must ajpplv, they go 
into the jury room and deliberate. Only then do they de¬ 
termine what the truth of the matter is. j 

Xow, in this case the* declaration, so-calle(|, contains in 
our vernacular of the law, three counts. Each one of them 
constitutes a statement of a claim that the plaintiff is 
making* against the defendant. In this case the first of the 
three counts is upon what is called an open! account. It 
proceeds upon a theory that, as a result of jeertain deal¬ 
ings or transactions between the plaintiff, and the defend¬ 
ant a balance* is shown to bo due to the plaint [if by the de¬ 
fendant. That is, the* balance of the jaccount, afid 

• • - • • i 7 

48 that is the basis of the first count in this declaration. 

But, for reasons that I do not think it necessary to 
burden you with, I have* concludeel to elirect a verdict for 
the defendant under that first count. It is enough to sav 
to you that in my judicial opinion there was! no evidence 
here* sufficient to permit a recovery by the plaintiff against 
the defendant on that first count of the declaration. 

On the second and third counts of the declaration let me 
say this; each count, apart from the other, stjates a claim 

6—5166a 
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orowine; out of the two notes about which vou have heard 
so much. The second count of the declaration states, in ef¬ 
fect, that on May IS, 1915. the defendant here, Mrs. Madi¬ 
son, made and executed her promissory note in favor of the 
plaintiff, Ida M. White, for the sum of $905.35, and that 
note, on its face, shows that it was payable bv the maker 
of the note, Mrs. Madison, to the payee, Miss White, on or 
before two years after its date. As I remember, the date 
of the note is May IS, 1915. The note has been exhibited 
to you and both notes are in evidence: duplicates or copies 
of them appear affixed to this declaration which, as I have 
said, you arc permitted to take into your jury room with 


vou. 

% 

Xow, in tin* absence of anv extension of time—of course 
1 understand there has been none here—that first note, 
dated Mav IS, 1915. and pavahle on or before two vears 
after date, would mature on Mav 17, 1917. Under the terms 
of the note, the maker could anticipate its payment before 
then, because it is drawn “on or before two years after 
date" but the plaintiff could not exact payment of it until 
it matured and, as 1 have said, on the face of it it would 
have appeared to, mature on May 17, 1917, two years after 
the date it bearsi. Xow, that note, you will observe, also 
carries interest at the rate of blank per cent per annum. 
The precise lantruane of it is: “Value received with interest 
at the rate of per cent per annum." Xow, under the law 
that contemplates the payment of interest, and you will ob¬ 
serve that the rate has not been specified and, whenever 
that hap]>ens, where it is clear that interest is to be paid 
but where tin* rate is not specified, the law is that 
4!) the plaintiff may recover the lethal rate of interest 
allowed under the law of the jurisdiction in which 
the note is made and I tell you. as a matter of law. that that 
rate of interest is six per cent. So that this first note, the 
note of May IS. 1915. payable, as 1 said, on or before two 
years after date, of $905.35, is with interest and bears in¬ 
terest at the rate! of six per cent per annum from its date 
until it is paid. 

The second note sued upon in the second count of the 
declaration is dated the same date. May 18, 1915 and. like 
the first note, is also drawn payable on or before two years 
after date to the order of Ida M. White, the plaintiff here 
and is made by the defendant, Mrs. Madison. That note is 
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a promise to pay the sum of $1,319.00 on oi* before two 
years after date at the rate of five per cent! per annum. 
Now, in that case, the rate of interest has been specified by 
th parties, by the maker of the note and, as tiliat has been 
specified in the note itself, of course there cannot be any 
recovery of a greater amount of interest tliaji that which 
the party contracts to pay. 

Now, these are the two notes here sued uppn. In mak¬ 
ing this statement of these two notes the claim of the 
plaintiff here has been introduced, and the defendant has 
said two things in defense; first, she savs that there never 
was any consideration for the notes; that when the notes 
were given she owed—she savs this in effect: vou have 

heard the testimonv—Mrs. Madison savs in effect that 

• • 

when these notes were given she owed Miss White nothing 
at all, and that whatever obligation may have existed it 
has been extinguished and wiped out, and y<j>u heard the 
reasons she gave for that: she said it was due to the fact 
that she was entitled to a share in some property which 
Miss Ida White obtained a good many years before, a num¬ 
ber of years before, from a conveyance that lias been tes¬ 
tified to here and, also, she said with respect tb some other 
property—I don't recall whether she specified what that 
property was—but some other property thjit she, Mrs. 

Madison, was entitled to receive from Miss White or 
50 was entitled to receive her proportionate share from 
Miss White and, she savs, if she had what she said 

i 

she ought to have had she savs she owed Miss! White noth- 

i 

ing and therefore there was no consideration for these 
notes. That is a perfectly good defense, if true, between 
what we call the immediate parties to a negotiable paper, 
the maker of a promissory note and the payee of a prom¬ 
issory note—they are the immediate parties to that par¬ 
ticular piece of negotiable paper and when tin* maker says 

she did not receive consideration that is a matter that mav 

• 

be inquired into, notwithstanding the obligation is in writ¬ 
ing as in the case of the notes. But, Mrs. Madison goes a 
step farther in her answer to the plaintiff's claim on these 
two notes. Not only does she say, as I have already pointed 
out, that there was no consideration received li>v her at the 

i • 

time she executed these notes, but she goes fart her and says, 
in effect, that even if there had been a consideration for 
these notes, that these notes matured long ago: they ma- 
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til rod on May 17, 1017 and, under I lie operation of what we 

know as to the liar of the Statute of Limitations, a right to 

recover on these notes ended upon the expiration of three 

vears from the date of tin* maturitv of those notes. Now, 

as 1 pointed out to you. the notes sued upon here appear to 

have matured on Mav 17. 1917. Three vears after that 

• • 

date the law would have barred a right of action to recover 
on these notes. That is what we call the bar of the Statute 
of Limitations and Mrs. Madison has pleaded the bar of 
the Statute of Limitations in this case. She savs that even 
if it should be found—she savs, in effect—, that even if it be 
found that these notes represented perfectly valid obliga¬ 
tions, even if they represented clear obligations when they 
were given, any right of the payee. Miss White, to recover 
ceased by the plain mandate of the law. Sin* says that, 
in view of the plea that she sets up, because of what we 
know as the bar of the Statute of Limitations. 

Xow. this is not to be determined bv what vou and I mav 

• • • 

think of the policy of the Statute of Limitations. I say 
that tin* Statute of Limitations is founded in very sound 
reasoning derived from human experience. It has 

v' i I 

7)1 been developed because it has been justly recognized 

that an end,should come in delays in enforcing just 

demands, which delavs too often are likelv to result in the 

• • 

failure of justice, because witnesses die. witnesses are 
scattered, memories fail and an end of the litigation, says 
the law, should come. That is tin* reason for Statutes of 
Limitations. Some people may say: “Oh, anybody who 
pleads the Statute of Limitations has no sense of obliga¬ 
tion", but that is a thing that vou should not saw Xow, 
the defense of the bar of the Statute of Limitations is a 
perfectly legitimate defense. It has the sanction of the 
spoken will of the people's representatives, the legisla¬ 
tures. so no apologies have to be offered by the parties 
pleading the Statute of Limitations but, whenever it is 
pleaded, whenever that is a defense in a case, the question 
is whether it is well founded as a matter of fact. 

Xow, it is also the law that the bar, as we call it, of the 
Statute of Limitations can be removed in this jurisdiction 
in two ways: first, if the party indebted will, in writing, 
acknowledge the existence of the debt, otherwise barred bv 
the Statute of Limitations, the right of action on that debt 
is thereby revived and a suit can be maintained if the ac- 
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tion is justified. The other way by which the bar is re¬ 
moved, and that is important in this case for it is one of 
the issues very stoutly fought here, is by thh payment oil 
account of principal or of interest upon the otherwise out¬ 
lawed obligation. 

Now in this case, the lady, the plaintiff suing here, is say¬ 
ing that that is just exactly what occurred in tjliis case. 

The plaintiff has the burden of proof to establish her 
case, and she tells you this story: she says thatja good many 
years before these notes were given, her |mother, the 
mother also of Mrs. Madison, Mrs. Somerville and Mrs. 
Brashear, was duly appointed the Guardian, the three then 
being minors, of which Miss White was one, and that this 
Guardian, having funds belonging to these three minors, 
including Miss White, made a loan to Mrs. Madison. You 
will recall the sum. It was in excess of $400P.—$4400. or 

some such amount. 

52 1 leave that to your memory, gentlemen. That she 

borrowed this monev and secured it,! she said—I 

• 

am not intimating any opinion to you of what t think about 
the testimony or where the truth of the matter is; that is 
for you to determine, uninfluenced by any vicjw I may in¬ 
dicate on the subject—it is said that that obligation of Mrs. 
Madison represented by the loan thus made tp her by her 
mother, acting as Guardian for her minor sifters, at that 
time gave a deed of trust to secure the payment of that 
loan. In course of time, Miss White became! of age and, 
becoming of age, she was entitled to receive )ier share of 
that loan thus made. If I remember her teitimonv cor- 
reetly there were three individuals and that ^4400.00 was 
divided in three parts and Miss White was entitled to her 
third. There is testimony tending to show you that at 
a later date Mrs. Madison secured a release of the deed of 
trust that had been given for security for 1 hi[s loan made 
by the Guardian of these three minor sisters, tp their order 

sister the defendant here, and that a time came when, savs 
# | 7 * 

the plaintiff, her share, the plaintiff's share j)f this loan, 
was determined and for this Mrs. Madison gave, shall I 
call it the predecessors of these notes? Xow, aj early times 
these notes matured, and they were taken up and the notes 
here in suit are the final evidences of that original debt. 
That is what the plaintiff says about it, and slie says that 
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debt was never paid: slie says that long after the maturity 
of the notes, as a result of a transaction between them, in¬ 
volving the building of some garages in the rear ot the 
properties respectively owned by these two ladies, and in 
connection with the straightening out of the alley which 
bordered on one of the other or both of these lots, it became 
necessary for Miss White to acquire an interest in a part 
of the property involved in this garage building operation 
and in tin* straightening of this alley, from the defendant, 
and tin* defendant said: ‘*\h>w, we will agree on a price for 
the land: you will agree on the price of the land that you are 
thus to have the bene tit of in this transaction and the 
f).‘> amount that I should otherwise receive in cash for 
that land I will ask you"—this is the plaintiff's ver¬ 
sion of it—“I will ask you to credit that on the back of 
the two notes", and those two notes are the two notes here 
in suit. Ami you are told by the plaintiff that that is ex¬ 
act lv what was done and the time came when tliev deter- 
• • 

mined upon what the amount of land, of the value of it. 
Miss White secured the benefit of from Mrs. Madison, they 
decided what that value was settled on it. and it is repre¬ 
sented. the plaintiff tells vou. bv the two credits on the 
back ot these two notes. Xow, one of these credits is on 
the first oi tin* two notes and is in the sum of £100.00 and 
is made on April, lb, 1924. 'That is a good manv vears 
after the note was given. The note was given on May 18, 
101.): that is t he date of t lie note, but t his curtail was made, 

under tin* circumstances as 1 have endeavored to brieflv 

• 

and inadequately | perhaps to recall to your attention as 
testimony in this ca<e, and this evidence is that that was 
made on April la, and. on tin* second of the two notes 

sued upon, the curtail is made the same date, April 15, 
1924, in the sum of £l(i9.25. 

Xow, the suit, this action you are now engaged in, and 
are about, it you can. to determine,—this suit was tiled in 
1927 before the Statute of Limitations had again run 
against the claim. It the credits given on the back of the 
notes were in effect payment.— 1 do not mean in dollars 
and cents, but if, lor instance, they represent a value, an 
agreed value ot land tlie benefit of which Mrs. Madison the 
maker ot these notes gave to her sister, the plaintiff here, 
the payee of these notes, and if it be true that Mrs. Madi- 
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son said to Miss White “Now, credit me with those pay¬ 
ments”, arrived at in the manner I have indicated, “credit 
me on the back of the notes" then she authorized it. Pay¬ 
ments were made in that way, not in dollars |aiul cents, but 
in credits for the value of the land as determined, and, 
if that is so, this suit was brought within tlicj period of the 
time of the Statute of Limitations pleaded byjthe defendant 
against these two notes, and the defense of [the Statute of 
Limitations would thereby fail. 

54 That is the plaintiffs claim, virtually. 

But, gentlemen, tin* defendant disputes that claim. 

Thedefendant saws there was no consideration. Thedefend- 

* ... | 

ant savs that the Statute of Limitations barred the claim and 
• # | 
there was no authority to endorse the notes' none whatso¬ 
ever made, no authority whatsoever given, j Of course, it 
is common sense, common reason, that if you and I are the 
holders of notes of some one else we <*anijot, of course, 
save the running of the Statute* against them, of our own 
motion and place credits thereon which never were re¬ 
ceived from the maker and llierebv lift them out from the 
bar of the Statute* of Limitations. Of course that cannot 
be done. These* creelits must repre*sent eithejr payments in 
dollars and cents actually, or by their equivalent with au- 
thoritv to endorse the credits on the notes given bv the 
maker. 

Now, what is the answer to this mailer.’ j What does it 
all come to.’ We have* all listened for twoidavs to what, 
among other things, may be denominated the junhappy reve¬ 
lation of painful family differences. A house <)ivided against 
itself. Sisters arrayed against one another. It is a sad 
picture, of course, but it has no part in ou|* diliberations 
excepting as it applies to or hears upon the credibility that 
you will attach to the witnesses testifying, tlje sisters testi- 
tving, with relation to this matter. Of course a sister rnav 
owe another sister monev and of course she is under a legal 
obligation to pay in accordance with her co|ntract, and of 
course it sin* does not pay tin* sister has a right to enforce 
her obligation. Ol course there are strains dm relationship 
but the right to sue, the right to maintain aiji obligation, is 
clearly given by the law. 1 won't say any more about it. 
There is a very sharp conflict in tin* testimony as I am sure 
you observed, pro and con, and that, primarily, as 1 fre- 
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quently sav to a jury, makes the ease one for their solution. 
You are tin* exclusive judges of the facts. You are the 
exclusive judges of the weight and credibility you will give 
to these witnesses, to this witness and to that witness, to 
this and to that piece of documentary evidence. You ad¬ 
judicate the facts and von take the law from me, and 
55 you must Ik* governed accordingly. 

1 have granted some prayers that I will read to 
vou, though thev have been read to von before during the 
discussion by counsel of this case. I had better read them 
to you. The first one is a prayer that I have granted at 
the instance of the defendant and relates to the burden of 
proof being on the plaintili. 1 he burden ot proof is on 
the plaintiff and that means that you are to be satisfied, 
if you ('an be, by a preponderance of the evidence that the 
plaintiff has made out a case, made out the case which she 
has stated in her, declaration and in which she seeks a re- 
coverv from the defendant here. 1 am dealing again with 
that though 1 think 1 covered it in my general charge to 
you, but I will road it to you. It i< the defendant’s prayer 
Xo. 4 and is as follows: 

“The jury are instructed that the burden of proof in 
this case is upon the plaintiff." 

That is the instruction of the Court given at the instance 
of tin* defendant.. Another such prayer, so given, is the 
defendant's prayer Xo. 1 and is as follows: 

“The jury are instructed that before they can find for the 
plaintiff in this case they must find that the credits made 
upon the two notes were made by the authority of the de¬ 
fendant and that said authorization was made within a 
period of three years prior to filing this suit, that is to say, 
that said authoriza— was made subsequent to April Id, 
1924, otherwise they will find for the defendant." 

And, again, the third prayer of the Defendant I have also 
granted. It is a little bit of repetition, in part repetition, 
of the one I have just read but it deals with the other phase 
of the matter and it is as follows: 

“If the jury find from the evidence that the defendant 
did not make any payment to the plaintiff on the said notes 
within three years prior to the bringing of this suit, April 
11, 1927, and did not within that time authorize the credit 


CARRIE MADISON VS. IDA M. WHITE. ! 


49 


claimed to have been made, then they will find for the de¬ 
fendant.” 

; 

Reallv, gentlemen, that is onlv another wav oit‘ savins: that 

• ' V 1 7 • j • o 

the defense of the Statute of Limitations,—if von should 

I • 

take that view of the testimonv in this cash—it is onlv 

• I •/ 

another way of 'savin# that tlie defendant liajs made good 
her defense of the Statute of Limitations wjhich she has 
pleaded to both these counts. j 

56 Xow, it has taken some time for me tp talk to you 
about this matter. It is plainly a littlei difficult, for 
the trained mind even, to follow with any degree of care 
and accuracy the developing of the testimony of so con- 
flicting a character as we have had here, bid ween these 
sisters, unhappy in a way, unhappy because of this bitter 
dissension, but we must lay that aside except that in your 
good judgment you may consider it as having a bearing 
upon the weight or credibility which you shouljl give to the 
testimony you have heard from the lips of tlieke witnesses, 
these sisters. 

Take the case. 

i 

And thereupon, and as all of said exceptions were duly 
noted and allowed, as aforesaid, and duly entered upon the 
minutes of the Court, before the jury retired! to consider 
of their verdict, and because the matters and {tilings here¬ 
inbefore recited are not matters of record, in order to make 
the same a part of the record heroin which is hereby 
ordered, so that defendant mav have her case reviewed on 

• I 

appeal, tin* defendant by her Attorney, moves the Court 
to sign and seal this, her bill of exceptions, Ito have the 
same force and effect as if each and everv one! of said ex- 
ceptions had been separately signed and sealed;, which mo¬ 
tion is granted by the Court: and thereupon tlije defendant 
tenders this, her bill of exceptions, and requests the Court 
to sign and seal the same, which is accordingly done, now 
for then this 24th dav of March 1930. ; 

F. L. SIDDOXSj [seal.] 

Justice. 

Foregoing 0. K. 

C. H. M FRILL AT, 

Attorney for Plaintiff. 

AXDREW WILSON, 

Attfj. for Dft. 
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Ida M. White, Appellee. 
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STATEMEXT OF FACTS. 

i 

April 11, 1927 the appellee Ida M. White [sued the 
appellant Carrie Madison, pleas were filed Mat 3, 1927. 
The issue was not made up upon these pleadings, but 
upon an amended declaration as amended, filed Xovem- 
ber 11, 1927. Pleas were filed Xovember $2, 1927. 
The amended declaration as amended is in three 
counts. The Court directed a verdict for thle defen¬ 
dant on the first count and it is not now important. 

The second count declared that defendant | on May 


0 

w 


18, 1915 by her promissory note of that date promised 
to pay to plaintiff or order $906.35 with interest on or 
before two years after date, but that Carrie Madison 
did not pay the same, or any part thereof, except the 
sum of $100.00 paid on April 15, 1934 by means of a 
credit at that time made on said note by agreement 
between plaintiff and defendant and entered on the 
note at the request of the defendant. (R. 4) 

The third count declared that defendant on May IS, 
1915 by her promissory note of that date promised to 
pay plaintiff or order $1319.00 with interest at 5 per 
centum per annum on or before two years after date, 
but the defendant did not pay the same, or any part 
thereof, except the sum of $169.25 made on said note 
on April 15, 1924, by a credit at that time made on 
said note by agreement between the plaintiff and de¬ 
fendant and entered at the request of the defendant. 
(R. 4 and 5) 

The defendant filed two pleas to the second count: 

1. Defendant admitted she gave the note sued on but 
said she did not owe that or anv other sum to the 
plaintiff; that the note was without interest and was 


for interest which was 


in fact without consideration; 


that she had paid nothing on account of said note and 
did not authorize anv credit thereon at anv time, and 
that the endorsement on the back of the note as of 


April 15, 1924 was wholly without authority from the 
defendant. (R. 7 and 8) 

2. Defendant pleaded the Statute of Limitations, no 
payment and no authorization to make credit thereon. 
(R. 8) 

The defendant filed two pleas to the third count: 

1. Defendant admitted giving the note, said she did 
not owe it; that there was no consideration therefor; 
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that she has paid nothing thereon, nor has she author¬ 
ized anv credit to be endorsed thereon at ^ny time. 

(R.8) ‘ | 

2. Defendant pleaded the Statute of Limitaitions, no 
payment and no authorization to make credit! thereon. 
(R. 8 and 9) ! 

Plaintiff’s Exhibit Xo. 2 (R. 35) is as follojws: 

i 

I 

‘Whereas Carrie Madison is the ownbr of lot 
Xo. 31, Square 2935, in the Dist. of Coluijnbia and 
Ida M. White is the owner of Lot Xo. 30, Square 
2935 in the Dist. of Col. and said parties! are also 
owners of lots 22 and 32 in said Square, ^nd 

Whereas, said parties are desirous of | building 
garages in tlie rear of said lots Xo. 3|l & Xo. 
30, it is mutually covenanted & agreed! bv and 
between said Carrie Madison & Ida M. White 
that fourteen (14) feet be set apart & cjedicated 
across said lots 31 and 30 to accommodate ingress 
& egress to said garages—And said Carj’ie Mad¬ 
ison & Ida M. White bind themselves their heirs 
& assigns to make & execute all papers npcessary 
to accomplish the purpose set forth above. 

Each party acknowledges the receipt of jone dol¬ 
lar one to the other passed this Twenty-tljiird day 
of January, 1924 in the City of Washington, Dis¬ 
trict of Columbia. 

Witness our hands and seals this 23rd day of 
January, 1924. 

Carrie Madison l (Seal) 


Ida M. White. 


Witness: 


(Seal) 


Fannie A. Somerville. 

i 

Signed and sealed in duplicate.’ 

Plaintiff’s Exhibit Xo. 4 (R. 36) is as follow# 
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‘$905.35 Washington, D. C., May 18, 1915. 

On or before two years after date I promise to 
pay to the order of Ida M. White Nine hundred 
and five 35/100 Dollars, value received, with in¬ 
terest at the rate of — per cent per annum. 

Carrie Madison/ 

(The following endorsement appears on back of 
above note:) 

‘April 15, 1924.—Credit on account of alley 
ground received payment on this note of 100 dol¬ 
lars by agreement with Carrie Madison. 

Ida M. White/ 

Plaintiff’s Exhibit Xo. 5 (R. 37) is as follows: 

‘1319.00 Washington, D. C., May 18, 1915. 

On or before two years after date I promise to 
pay to the order of Ida M. White Thirteen hundred 
and nineteen 00.00 Dollars at 5/ per annum, 
value received, with interest at the rate of — per 
cent per annum. 


Carrie Madison/ 

(The following endorsement appears on back of 
above note:) 

‘April 15, 1924.—Credit Carrie Madison with 
payment 359 feet of ground at 75 cents a foot re¬ 
served for allev bv agreement $169.25, balance 
credited on other note. 


Ida M. White. 7 
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The garages were erected upon back ground of lots 

30 and 31. Both of said lots are shown on neyt to the 
last insert, photo-lithograph copy, which inserts, five 
in number, are between pages 3S and 39 of the Record. 
It will be observed that this photo-lithograph is the 
record in Book 64, page 124 of the Office of jthe Sur¬ 
veyor for the District of Columbia and is dated April 

i 

2, 1921. The photo-lithograph next thereafter is a 
photo-lithograph of certified copy of record !in Book 
69, page 44 of said records. This shows lot 31 and 
lot 30 is immediately to the Southward thereof. This 
last mentioned certified copy shows that a part of lot 

31 was taken for the public alley immediately to the 
North thereof, and by the subdivision this niade the 
part of lot 31 which was included in the alleys become 
a part of the public alley. The third of said| inserts, 
which is a grade sheet issued to Carrie Madison dated 
April 20, 1923, shows the alley alongside of \diat be¬ 
came lot 31. The second of said inserts is an approved 
grade to Carrie Madison from the Office of jthe En¬ 
gineer Commissioner, dated January 24, 1924. This 
was the next day after the agreement was entered into 
to accommodate ingress and egress to the garages to 
be erected. 

The Plaintiff testified that on July 30, 189<[) defen¬ 
dant had given a note for Forty-four Hundred! Dollars 
($4400.00) payable to the order of Mary E. White, 
Guardian of the plaintiff and two others, then Infants, 
and that thereafter the defendant gave a ilote for 
Twenty-eight Hundred and Seventy Dollars ($2870.00) 
and that tlie one-third share of the plaintiff j was in¬ 
cluded in that note; she testified that the defendant 
asked her to release the property and plaintiff thinks 
she gave a note to plaintiff for Twenty-eight Hundred 


i 
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and Sixty-seven Dollars ($2867.00); that was prior to 
1915. Plaintiff had collected some rents and defen¬ 
dant's share of same was about $10.00, which plaintiff 
credited on the back of that note. The Ten Dollars 
($10.00) per month amounted to $240 and was credited. 
The defendant paid the estate taxes and plaintiff 
credited that (R. 13 and 14). The defendant gave the 
notes in the suit for this one, as of May 18, 1915. Wit¬ 
ness said that she made the endorsement of April 15, 
1924, as of that date, bv Tarrie Madison’s authority. 
Plaintiff said defendant told her she would be bene¬ 
fited as she had the inside lot and as the lot was such 
a long piece of ground and that the alley had to be 
paved and the taxes on it were so heavy, defendant 
said it was no more than right for plaintiff to pay for 
half of that land which would aid defendant with the 
taxes when they came on. They had a paper drawn up 
and there was fourteen (14) feet back of these garages 
and that was the land it was necessarv to cross and 
have the use of part of Mrs. Madison’s land. She 
testified Mrs. Madison told her to have the number 


of feet computed (R. 14). There was a long alley fac¬ 
ing Mrs. Madison's ground which was irregular, and 
the defendant had to have that allev straightened out 
and seven hundred feet (700) came off of it, that had 
to lie given to the Government so that thev could get 
out of the alley, and that was the payment on the back 


of the note. The defendant authorized her to put the 
credits on the back of the notes in April. Plaintiff 
put the credits on the back of the notes on April 15, 
1924. Plaintiff showed the notes to Mrs. Madison that 


day and they agreed on the credits, and later on the 
same day the credits were put on the back of each note. 
(R. 15) 
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Upon cross-examination the plaintiff said; the two 
parcels, the fourteen feet and the angle on the alley 
were all the land she referred to in her testimony. She 

i » 

had frequent conversations with Mrs. Madison! in Janu¬ 
ary 1924 which continued about July or August 1924, 
when they knew of her duplicity. The bill against 
Miss White and others was filed January 14, 1924. 
Messrs. Merillat and Clayton entered their appearance 
for witness in the Ralph A. White case January 28, 
1924. February 21, 1924 the Attorneys for Miiss White 
made a motion to dismiss said suit. Witness did not 
know of Mrs. Madison’s duplicity when Ralph White 
sued her. She admitted the paper marked “ Cross-ex¬ 
amination No. 5, Ida M. White”, looks like her writing, 
said she did not recall it, does not know whether it is 
in her handwriting, said she did not see anv! sense in 
it. She said it looked somewhat like her handwriting. 
She does not know anything about it. (R. 17 and 18) 
Cross-examination, Defendant’s Exhibit No. 5 is 
as follows: 

| 

4 1 want YOU to KNOW where this while DES¬ 
PICABLE BUNCH stand with me. And I DON’T 
WANT TO and WILL NOT KNOW oil HAVE 
ANY THING TO DO WITH YOU ALL THIS 
SIDE THE GRAVE.’ (R. 39) j 

She will not say that she placed this paper [together 
with some torn photographs upon the dresser of Mrs. 
Madison on February 21, 1924. She said slje threw 
these photographs in the trash basket a number of 
times. She tore some of the photographs and Mrs. 
Somerville tore some of hers. She said it looks like 
her handwriting and yet it does not. (R. 18) 

Fannie A. Somerville, a witness for the plaintiff, 
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testified that Miss White, Mrs. Madison and herself 
all lived at 1235 Longfellow Street until the fall of 
1924. She was present at numerous times there when 
conversations: took place between Mrs. Madison and 
Miss White concerning the notes that Mrs. Madison 
had given Miss White. She heard Carrie Madison say 
that Ida White was to credit on the back of the notes 
she held of Carrie Madison’s the price of the ground 
that was to be straightened out to give Ida M. White a 
driveway across these lots. This was about the spring 
of 1924, she was unable to tell the day. (R. 20) She 
heard on a number of occasions talk about the build¬ 
ing of the garages, especially when Mr. Gaylor came to 
get his payment. Carrie Madison told her to credit 
it on the note because she was anxious to begin the 
garages. She did not tell the witness the amount that 
was to be paid, nor did she see the credit made. The 
notes in evidence are the notes referred to. (R. 20) 
On cross-examination she said the conversa¬ 
tion related to fourteen or fifteen feet, for a drive¬ 
way, and also to pay for straightening out Mrs. Madi¬ 
son's lot which was crooked and was going to be do¬ 
nated to the District of Columbia. (R. 21) She does 
not know whether there was or was not anv writing. 

Thev were on friendlv terms until the summer of 1924. 
% • 

The unfriendliness, so that there was no converse be¬ 
tween them, was caused because thev lost a brother 
and a nephew sued all of them. The writing on the 
paper (with the torn photographs) looked like both 
Miss White’s and Mrs. Madison’s too. (R. 21) 
William McK. Clavton testified on behalf of the 
plaintiff that lie had certain calculations made by a 
clerk in the Surveyor’s Office in the spring of 1924, 
according to his best recollection. He gave the paper 
to Miss White. (R. 22) 
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DEFENDANT’S EVIDENCE. 

The defendant testified that the only agreement be¬ 
tween the plaintiff and defendant with regard to the 
right of way referred to, the right to use aj strip of 
land fourteen feet wide across a lot so that the plain¬ 
tiff could get to the alley, is the paper marked ‘‘Plain¬ 
tiff’s Exhibit No. 2”, which is the agreement jot* Janu¬ 
ary 23, 1924. After the signing of this paper islie went 
to the District Building that day and had the Engineer 
Commissioner for the District of Columbia fix the 
grade. She had no conversation with the | plaintiff 
with regard to the right of way over these jtwo lots 
after January 23, 1924. The filing of the suit by Ralph 
E. White and his mother against Ida M. White, the 
defendant and others, January 14, 1924, imuU a great 
change in the relations between the plaintiff! and de¬ 
fendant. Ugly things were said, and after h certain 
time they stopped speaking altogether. The final time 
when they stopped speaking was on February 21, 1924. 
The occasion for stopping speaking at that time was 
because of some ugly letters received, (R. 22)j on Feb- 
ruarv 20 or 21, 1924. Witness had been out! all dav, 

* i 

came back and found a lot of torn photographs and 
the paper offered in evidence, marked “Defendant’s 
Exhibit No. 5”, which has already been quoted in this 
brief. The endorsement was in the handwriting of 
Mrs. Madison February 21, 1924. (R. 23 and 39) With 
it were a lot of torn pictures, the note was right on the 
pictures. They were in a pile and the papejr in the 
plaintiff’s handwriting was wrapped aroun^l them. 
She identified the photograph of Ralph White, and 
many other photographs. (R. 23) Witness took the 
mutilated photographs to the home of her sistjer, Mrs. 
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Brashear, and she saw Mrs. Anna E. White, Mrs. 

Sadie L. Brashear and Mr. Brashear on that occasion. 

She was shown a letter at that time bv Anna E. White 

% 

in the handwriting of Ida M. White, postmark on it 
was February 20, 1924. She saw the letter and then 
it was destroyed. One of the things in the letter in 
substance was that witness was “an old, lying, hypo¬ 
critical”—In the letter Miss White said her brother, 
Robert E. L. White, witness, and Anna E. White had 
conniyed together to rob them of their fortune. (R. 24) 
While witness was talking with her sister, Mrs. Bra¬ 
shear and Mrs. Anna E. White, Mr. Brashear came 
in and pulled a letter out of his pocket, which was a 
letter in the handwriting of Ida M. White. That letter 
was also destroyed, but the postmark on the letter was 
February 20,, 1924. She knows the substance of the 
letter. One thing in it that Miss White said was “ask 
that woman he married about her episode with a 
broker, a married man.” The reference was to Mrs. 
Brashear, her sister. After that time, February 21, 
1924, at the time she heard read these letters at the 
home of Mrs. Brashear and the day she receiyed the 
communication, she did not ha\'e any eonyersation uii 
business matters with Ida M. White. She has not 
been and is not now on speaking terms with her. The 
eonyersation with Miss White in the presence Mr. 
Gavlor in regard to the garages was before February 
21, 1924. She identified contract with Mr. Gaylor to 
build her garage, dated February 4, 1924, ( R. 24) which 
is the same as “Plaintiff’s Exhibit Xo. 10” (R. 3S) 
with the exception of the word “brick”, which is in 
the contract width Mrs. Madison. She paid Mr. Gay¬ 
lor’s bill at the time he brought it. She did not ha\*e 
any eonyersation with the plaintiff as to the yalue of 
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the ground at any time. (R. 24-) She did not authorize 
Miss White or anyone else to get any ground computed. 
The house in which they lived was the old home place 
and had thirteen rooms. Defendant had herjseparate 
room and used t lie dining-room and kitchen !separate 
from them, Miss White and Mrs. Somerville, and con¬ 
tinued in that wav after Februarv 21, 1924.! Defen- 
dant and Mrs. Somerville were not speaking before 
that date. The statement that Mrs. Somerville made 

I 

that defendant had said for Miss White to credit these 

sums which had been credited upon the notes! was not 

true. She never said anything of the kind, never made 

anv authorization for anvbodv to credit anything on 

the back of these notes, and did not pay thej plaintiff 

anything on them. (R. 25) Miss White liijid never 

asked her to pay her any money. She did Inot owe 

Miss White anv monev because at that time and now, 

• * 

plaintiff is holding inherited property frdm their 
father to which defendant is justly entitled, land she 
is also holding a share of their brother Gebrge W. 
White’s property to which defendant is also 'entitled. 
She is referring to the property in the suit of Ralph 
White, decided in favor of Ida M. White by thje Court. 
(R. 26) * j 

On cross-examination she said she saw a letter Feb¬ 
ruary 21, 1924, which was exceedingly slanderous with 
respect to herself and aroused a considerably degree 
of indignation. She was much provoked and insulted. 
She did not instigate the suit brought by Ralpjh White 
against Ida M. White. She refused to join in that suit. 
She was asked bv Miss White to testify for her, but 
that she could not do, because she knew thatj Ida M. 
White did not buy that property from Georgi White. 
She tried her best to keep the case out of Court. She 
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thinks her conversation with Ida M. White was after 
she had received notice of the suit. (R. 26) Ralph 
White and his mother did not come on from Califor¬ 
nia to the trial and she does not think tliev testified. 
Witness was forced to go. Witness, Anna White and 
Sadie Brashear were also sued. The final breach 
occurred Februarv 21, 1924. There was a breach from 
the time the brother wrote a letter in 1921 asking Miss 
White to settle up and do the right thing. Plaintiff 
blamed defendant for it but she had nothing to do with 
it. The decree was in favor of Ida M. White. It was 
not what witness knew. (R. 26) She knew the deed 
of George White to Ida White was not a real deed. 
It was an arrangement whereby Ida White held the 
property for her brother, and witness was entitled to 
a portion of her brother’s estate also, and to a piece 
of property she inherited from her father, which Ida 
M. White holds today. (R. 27) She and Miss White 
might have talked Februarv 4, 1924, but tliev were 
then on strained relations. She usually paid Mr. Bay¬ 
lor bv check. While tliev were still in the house the 


family arrangement for the payment of expenses was 
transacted in writing, when the plaintiff wanted any¬ 
thing she put a note on witness’ plate or desk, and 
defendant did likewise. She paid Mr. Gaylor $250.00 
on account at a certain time and the balance when 
lie brought his bill for it. The bill was dated April 
12, 1924. When she attended to business with Mr. 
Gaylor Miss White did not come into the room, and 

when Miss White attended to business with Mr. Gav- 

• 

lor witness did not come into the room. The garages 

o o 

were finished at the same time. She did not inspect the 
garages with Miss White between April 12 and 15. 
M iss White always put in writing on the table, 011 the 
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plate of witness or on her dresser, any bills;that were 
due or any remarks she would have to make Ishe would 
write on that paper, (K. 28 and 29) and witness made 
her remarks in writing also. She does jnot know 
whether Ida M. White kept any books. She did not 
see them. When book was produced witness said she 
never saw the book or went over it. She jmay have 
seen the outside but not the inside. Plaintiff usually 
wrote on a little piece of paper and put it on witness’ 
plate. Witness was paying her share of the rent of 
the house, but how plaintiff kept her records she does 
not know. On one occasion witness asked fo|r an item¬ 
ized account, but she did not ask plaintiff jto let her 
see the books. In May 1924 Miss White hiad a pipe 
fixed up on the back porch that witness did not think 
at all necessary, and when witness passed spe said to 
Mr. Widmayer, that it was not necessary, jand Miss 
White said: ‘‘Go ahead, Mr. Widmaver.” i She can- 
not say there were not ugly things said ifi passing. 
Witness had no conversation with plaintiff about the 
alley. The conversation witness had in regard to the 
ground that would be necessary for Ida M.j White to 
have a garage was when they were on fairly good 
terms. (R. 29) 

The handwriting of the agreement of Jajnuary 23, 
1924 was that of William McK. Clayton. (R|. 29) 

Sadie L. Brashear, a sister of the parties hereto, 
testified that Mrs. Madison, Miss White land Mrs. 
Somerville were not on friendlv terms with each other 
since about 1921. There was no conversing between 
Mrs. Madison and Miss White after February 21, 
1924. (R. 30) The paper in evidence, “No. 5, Cross- 

examination of Ida M. White” is in the handwriting 
of Ida M. White. She first saw this paper in her 
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home on February 21, 1924. It was brought there by 
Mrs. Madison, and with it Mrs. Madison brought the 
torn photographs. Witness examined thirty or more 
fragments of torn photographs and said they were 
the ones that were brought there at that time. She 
identified the photographs of herself, Anna White and 
Mrs. Madison’s son and the other identifications made 
bv Mrs. Madison. On February 21, 1924 witness saw 
two letters in the handwriting of Ida M. White which 
she read; ones came to Mrs. White and the other to 
Mr. Brashear. Witness destroyed the one to Mr. Bra- 
shear. The postmark on that letter was February 20, 
1924. She first saw it in her home. There were pres¬ 
ent at that time Mrs. White, Mrs. Madison and Mr. 
Brashear. In substance that letter said something 
about some young lady and Mr. Brashear, and also 
about a broker and witness. (R. 30) She also saw 
a letter received by Mrs. Anna E. White that was in 
the handwriting of plaintiff. That letter was post¬ 
marked February 20, 1924. The substance of that let- 

* 

ter was that Mrs. Madison, Mr. Robert E. L. White 
and Mrs. White had conniyed to get rid of Miss 
White’s fortune, and it said Mrs. Madison was a 


“thief, a 
saw Mrs. 


thieving, robbing, something.” She never 
Madison and Miss White conversing after 


February 21, 1924. 

On cross-examination witness testified the strained 


relations between Miss Ida M. White and Mrs. Madi¬ 


son started when their brother wrote a letter in 1921 


to have Miss White settle up the property she held 
before he passed away. The letter was to witness and 
she took it to the home place and read it to her three 
sisters and that started the trouble. (R. 31) The 
suit was brought by Dr. White’s widow and his son 


Ralph White. She never saw Miss White and Mrs. 
Madison together after February 21, 1924. (R. 31) 
Anna E. White testified, she is a sister-jin-law of 
Mrs. Madison, Mrs. Brashear, Miss White jand Mrs. 
Somerville and the widow of Robert E. L. White. She 
thinks Mr. White died in 1905. She identified paper 
marked “Cross-Examination, Ida M. Whitej, No. 5”, 
said it was in the handwriting of Ida M. White. She 
first saw this paper February 21, 1924 at the home 
of Mrs. Brashear. Mrs. Madison showed the paper 
to witness with a bundle of pictures that |had been 
torn. She said they were the torn picturesj that she 
saw on that day. On that day witness received an 
unsigned letter from Ida M. White, which she de¬ 
stroyed, postmarked February 20, 1924. [The sub¬ 
stance of it was that Mrs. Madison, Robert E. L. White 
and witness had connived to beat them out of their 
fortune. By them, witness means Ida M. White and 
Fannie Somerville. She saw another letter on! the same 
day in Miss White’s handwriting. Mr. Brasliear came 
in with it. That letter said: “ask your wife about that 
stock broker man she sees”. Referring to ^Irs. Bra¬ 
sliear, Mr. Brashear’s wife. Witness never saw Mrs. 
Madison and Miss White conversing together after 
that time. (R. 31 and 32) j 

On cross-examination, she savs she remembers the 
receipt of that letter, February 21, 1924, because she 
never forgot that day. Three things happened that 

daw She destroved the letter because it was a letter 
» * 

she did not care to have anyone see if slip passed 
away. The postmark on that letter was February 20, 
1924. She knew the writing and where it had come 
from. It was a very ugly letter. (R. 32) 

Mrs. Madison, upon resuming the stand, jsaid she 


i 
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had tlie stub pf the check and the date of it, but was 
unable to find the check. She found she made payment 
to Mr. Gay lor on April 12, 1924. (K. 33) 

EVIDENCE IX REBUTTAL. 

The plaintiff identified an account book in which she 
kept the running: expenses. She said Carrie Madison 
saw the book every month and examined the entries. 
The book goes from June 1923 to October 1924. She 
had a conversation with Carrie Madison regarding the 
Widmaver matter Mav 5. 1924. It might have been 
an item in the book for an April payment was in Mrs. 
Madison's writing. In August 1924 a double spigot 
got out of repair in the bathroom in the old home place 
and witness discussed it with Mrs. Madison and Mrs. 
Somerville, and they paid the bill together. (R. 33) 
She did not in February. 1924 or at any time, put the 
torn photographs with an unsigned note on Mrs. Madi¬ 
son’s desk. In July and August she and Mrs. Somer¬ 
ville began to go through the house preparatory to 
moving. A number of photographs had accumulated 
and they threw away and tore up a number of photo¬ 
graphs and things and put them in the waste basket 
iii the bath room. (R. 34) 

Mary E. Cole, daughter of Mrs. Somerville, testi¬ 
fied that she lived across the street from 1235 Long¬ 
fellow Street and in the spring and summer of 1924 
visited the home place every day and very often met 
Mrs. Madison and Miss White. Thev had conversa- 
tions manv times over various things. Thev were 
building garages at the time and they discussed things 
about them. 
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ARGUMENT. 

i 

i 

First Assignment of Error. 

! 

The Court erred in permitting parol evidence as to 
the consideration of agreement under seal dajted Janu¬ 
ary 23, 1924. j 

This agreement is set out in full on pag<jis 35 and 
36 of the Record. It states that Carrie Mjadison is 
the owner of lot No. 31, Square 2935, and Ida |m. White 
is the owner of lot No. 30, in said Square, j and that 
the parties are the owners of lots 22 and ‘^2 in said 
Square; that they are desirous of building garages 
in the rear of said lots Nos. 31 and 30 aijd it was 
mutuallv covenanted and agreed between t)iem that 
14 feet be set apart and dedicated across jsaid lots 
31 and 30 to accommodate ingress and egresjs to said 
garages. And the parties bound themselves, their 
heirs and assigns to make and execute all papers nec¬ 
essary to accomplish the purpose. Each acknowledged 
the receipt of one dollar and it was executed under 
seal before a witness. This agreement was in the 
handwriting of William MoK. Clayton, the Attorney 
for Ida M. White. (R. 29) ' j 

Notwithstanding the mutual covenant anjd agree- 
ment under seal the Court permitted the introduction 
of much evidence relating to alleged compensation to 
Mrs. Madison from Miss White for the dedication of 
this 14 feet in the rear of the garages agreed to be 
erected. These and the other garages were jbuilding 
from 1923 to April 1924. Objection was mac}e to the 
testimony of the plaintiff in regard to payment to 
her in relation to this right of wav 14 feet wide. The 
Court overruled the objection, to which defendant 
noted an exception, which was allowed. The jplaintifif 
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said there was other ground than the 14- feet which 
was involved, hut her testimonv shows that all the 
other ground she had in mind was the angle on the 
alley. (R. 17) And this angle on the alley, to which 
she referred, had already been dedicated to the pub¬ 
lic as is shown by the insert between pages MS and 
39, the same being a certified copy of a record of the 
office of the Survevor of the District of Columbia of 


a certain Subdivision recorded in Book 69 page 44 

of the Surveyor’s Office. This Subdivision was dated 

September 21, 1922, and thereupon the strip dedicated 

became a part of the public domain and so remained 

public property, and was public property on the 23rd 

dav of Januarv 1924, and thereafter. This certified 

copy is markedi “Ida M. White Cross-Examination 4.’’ 

It is therefore conclusivelv shown that there was no 

• 

consideration whatever outside of the mutual covenant 


and agreement of January 23, 1924, because that agree¬ 
ment carried the right of way over the 14 feet and the 

onlv other real estate involved, which could have been 
% 


a consideration under the theory of the plaintiff, is 
the angle in that alley which was dedicated and became 
public property September 21, 1922. This bears upon 
the truthfulness of the statement of the plaintiff that 
the credits were authorized and that certain computa¬ 
tions were made in relation thereto. The plaintiff 
testified that computation was made. The defendant 
testified she authorized no computation of any kind 
and did not make a promise to pay or authorize the 
credits which were made upon the notes. 

If there was any payment whatever, the payment 
was January 23, 1924, when that agreement under seal 
was made. The angle in the alley referred to could 
not possibly have been any payment, for it was al- 
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ready public property and Mrs. Madison qould not 
pay with that which did not belong to her. This 
was a public record and must have been knojvvn to all 
persons concerned. The agreement itself says noth¬ 
ing whatever concerning a payment otherwise than 
is stated therein, nor does it in anv wav reffer to the 
notes which were sued upon in this case. If, there¬ 
fore, the dedicating of the 14 feet could in ianv wav 
be deemed a payment that payment, whatever it was, 
was made January 23, 1924. The action herein was 
brought April 11, 1927, which was more than three 
vears after Januarv 23, 1924. 

In a case of this kind it is respectfully submitted 
that it was error to permit evidence of conversations 
which varied the terms of this contract, made sub¬ 
sequent thereto and concerning matters whiqh under 
the law could not have been a consideration. 

Second Assignment of Error. 

The Court erred in overruling the objectioji of the 
defendant to the question “And did Carrie ^Madison 
after those conversations with you, and after this 
date and when the garages were built, authorize you 
to put these credits on the back.”’ (Referring to the 
back of the notes in evidence). The objection was 
two fold. First, that the agreement was in writing, 
and upon the further ground that it was leading. The 
agreement of January 23, 1924 was in writing, and 
the question was leading, but the Court overruled the 
objection, to which defendant duly excepted. |(R. 15) 


Third Assignment of Error. 

i 

i 

The Court erred in admitting in evidence a check 
of Ida M. White dated April 15, 1924 in the |sum of 
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$337.15. (R. 15) This was objected to because it 

was not material to the case. It was not evidence of 
any payment authorized by the defendant, nor was it 
anything that isho had agreed to pay and was immate¬ 
rial to the issues in the case, nevertheless, the Court 
overruled defendant’s objection; to which ruling of 
the Court the defendant noted an exception, which was 
dulv allowed. 


Fourth Assignmknt ok Error. 


The Court erred in admitting the notes in evidence 
dated May IS, 1915. 

The testimonv in this case from Miss White is that 


she put the credit upon these notes April 15, 1924. 
The plaintiff, however, did not at first testify that 
she put the credits on at that time. She said that the 
defendant authorized her to put the credits on the 
notes in April, and then repeated that statement. (R. 
15) Then again she stated that she put them on in 
April 1924. (R. 15) Then when the Court asked her 
for the date she said it was April 15, 1924. 

It is very clear there was no promise in this case 
which would remove the bar of the Statute of Limita¬ 
tions. Section 1271 of the Code, so far as applicable 
hereto, is as follows: 


“NEW PROMISE TO BE IX WRITING AND 
SO FORTH.—In actions of debt or upon the case 
grounded upon any simple contract, no acknowl¬ 
edgment or promise by words only shall be 
deemed sufficient evidence of a new or continuing 
contract whereby to take any case out of the op¬ 
eration of the statute of limitations or to deprive 
any party of the benefit thereof unless such ac¬ 
knowledgment or promise shall be made or con- 
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tained bv or in some writing to be signed bv the 
party chargeable thereby: Provided, That nothing 
herein contained shall alter or take awavj or lessen 
the effect of any payment of any principal or in¬ 
terest made by any person whatsoever:” I 

There is no writing here other than the writing of 
January 23, 1924, between these two persons.j If there 
was any payment, the payment was made at (that time 
and not at any subsequent date. If then inade the 
Statute of Limitations barred the action, fpr it was 
not brought until April 11, 1927. j 

Section 1265 of the Code gives various periods of 
limitation and says: “Xo action the limitation of which 
is not otherwise specially prescribed shall Ixj brought 
after three years from the time when the rightj to main¬ 
tain such action shall have accrued.” This i.4 the pro¬ 
vision applicable to the action here. 

It also seems proper at this point to call {attention 
to Section 492 of the Code because of what! appears 
to be the fact of promise and payment. The payment, 
if anv here, relates solelv to real estate, the Section 
provides: I 

i 

| 

“Sec. 492. ESTATES.—Xo estate ojf inheri¬ 
tance, or for life, or for a longer term than one 
year, in any real property, corporeal or j incorpo¬ 
real, in the District of Columbia, or anvj declara- 
tion or limitation of uses in the same, for any of the 
estates mentioned, shall be created or take effect, 
except by deed signed and sealed by the ! grant or, 
lessor, or declarant, or by will.” 

i 

It is, therefore, respectfully submitted that the 
theory upon which the Court permitted oral {evidence 
of payment of real estate was wrong also u!pon this 




ground as well as upon the ground that, so far as the 
part of the real estate in the alley was concerned, it 
had already become a part of the public domain Sep¬ 
tember 21, 1922, and hence could not have been a con¬ 
sideration for any payment. 

The authorities in relation to new promise, acknowl¬ 
edgment and payment may be properly referred to 
as follows: 


Verbal promise may be received in evidence but it 
is not sufficient under Section 1271 Code D. C.—must 
be made or contained bv or in some writing signed bv 
the party chargeable thereby. 

Shelley v. Westcott, 23 App. D. C. 135. 

The mere endorsement on the back of a note that 
interest has been paid from time to time is not proof 
of the fact. 

Cropley v. Evster, 9 App. D. C. 373. 

It is for the court to determine what kind of promise 
or acknowledgment is sufficient to remove the bar of 
the act of limitations, though the evidence offered to 
establish such, promise or acknowledgment of the debt 
is required to be submitted to the jury under the direc¬ 
tion of the court. 

Catholic University v. Waggaman, 

32 App. D. C. 307; 

37 W. L. R. 42. 


An acknowledgment to take a case out of the running 
of the statute of limitations is sufficient if the writing 
be such that the admission of the debt as a subsisting 
one and the willingness to pay may be reasonably in¬ 
ferred. The acknowledgment need not be expressed, 
but mav be inferred from the facts or acts of the debtor. 


It must, however, be distinct, unqualified and uncon¬ 
ditional, and must refer to a present existing! debt. 

Catholic University v. Waggaman, 

32 App. D. C. 307; 

37 W. L. R. 42. 


A distinct and unequivocal acknowledgment by the 
debtor of the debt as a still subsisting personal obliga¬ 
tion constitutes an implied promise to pay ijt and this 
is all that is required to remove the statute i]n the case 
of a single contract. 


Green v. Reeves, 47 App. D. C. 83; 

45 W. L. R. 789. I 


(D. C. 1887) 

Memoranda on a note made by the payee, purporting 
to be credits for payments made at variousj intervals, 
are not admissible to remove the bar of the (statute of 


limitations where thev have been made aftet* the note 
was barred. 


Soper v. Baum, 6 Mackey 29. 


(Colo. App. 1904) 

A creditor asserting that the bar of limitations to 
his claims has been removed by payment on j the claim 
has the burden of proving the payments. 

Gregory v. Filbeck’s Estate, 77 P. 309;| 

20 Colo. App. 131. 


(X. Y. Sup. 1906) 

Where more than the statutory period hajs elapsed 
since the accrual of the right of action, the burden is 
on the creditor to show that a payment wasj made on 
the particular debt, under circumstances indicating an 
acknowledgment of the debt. 

Murphy v. Walsh, 99 X. Y. S. 346. j 

113 App. Div. 428. j 
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(Ohio C. C. 1896) 

If the endorsement is not in the handwriting of the 
party sought to be charged it is not prima facie evi¬ 
dence of such payment. 


Keel v. Rudisell, 13 Ohio Cir. Ct. R. 199 

7 Ohio Dec. 464. 

(Or. 1905) 

Where note barred, burden that payment was made 
in the limitation period was on plaintiff. Instruction 
that burden was on defendant was erroneous. 


Scott v. Christensen, 80 P. 731; 

46 Or. 417. 


(Mo. App. 1910) 

There is no presumption that an endorsement of 
payment on a promissory note made in the payee’s 
handwriting was made at the time of its date, so as to 
take the debt out of the statute of limitations. 

Smith v. Brinkley, 132 S. W. 301; 

151 Mo. App. 494. 


(X. V. Sup. 1907) 

Where a complaint on a note shows on its face that 
more than six years have elapsed since the cause of 
action accrued, and the answer sets up the statute of 
limitations, the burden is on the plaintiff to show that 
the running of the statute has been suspended. 

Church v. Stevens, 107 X. V. S. 310. 


(Ill. App. 190S) 

Indorsement of a payment by the payee does not 
toll the running of the statute in the absence of cor- 
roborating evidence of such payment. 

Ott v. Flinspach, 143 Ill. App. 61. 


(Me. 1911) 

Under Revi St. c. 83, § 103, an indorsement by the 
payee of a payment on a note is insufficient proof of 


I 
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i 

payment to take the case out of the statutejof limita¬ 
tions. 

Livermore Falls Trust & Banking Co. v. Rilev, 
78 A. 980; 

108 Me. 17; | 

Ann. Cas. 1913A, 1219. 

7 i 

j 

(Kan. 1909) j 

Where a mortgagee of land in possession aipplies the 
rents therefrom to taxes and repairs, and indorses the 
balance as payments upon the mortgage notej, with tho 
mortgagor’s consent, but without any direction to do 
so, or other authority than as implied from such facts, 
the indorsements will not remove the bar of t^ie statute 
of limitations. ' I 

i 

Shanks v. Louthan, 99 P. 613; j 

79 Kan. 363; 

131 Am. St. Rep. 294. 

(Mo. App. 1909) 

A credit being indorsed on a note after the statute 
had run against the note, the resuscitating ;payment 
must be proved by evidence aliunde the endorsement. 

Brown v. Carson, 111 S. W. 1181; I 

132 Mo. App. 371. I 

(Mo. App. 1912) j 

An indorsement of a part payment on a note by the 
payee, after a time when otherwise action ymuld be 
barred by limitations, is not sufficient evidence of such 

payment. j 

Fry v. Smith, 142 S. W. 739; ! 

160 Mo. App. 361. 

(Vt. 1909) 

An indorsement on a note with no further bvidence 
is not proof of payment to prevent the running of the 

statute. ! 

I 

Crahan v. Town of Chittenden, 74 A. 86 ;i 

82 Vt. 410. 

I 


i 
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(Wash. 1915) 

The indorsement upon a note of a payment thereon 
is not of itself such competent evidence of the date of 
payment as to toll the statute of limitations. 

J. M. Arthur & Co. v. Burke, 145 P. 974; 

S3 Wash. 690. 


(Ill. App. 1916) 

The mere indorsement of payments by debtor on 
notes secured bv mort^aue bv the creditor without 
some affirmative act or authorization bv the debtor is 
insufficient to toll the statute of limitations on the mort¬ 


gage. 


Hippard v. Reblian, 199 Ill. App. 261. 


(Kan. 1916) 

A receipt endorsed on a note, after action is barred 
by limitations, does not indicate part payment, which 
will revive liabilitv. 

Liphart v. Myers, 156 P. 693; 

97 Kan. 686. 


(Mass. 1924) 

Indorsements on back of a note were not sufficient 
proof, standing alone, to take the note out of the 
statute of limitations; none of them having been made 
bv or in the presence of the maker under G. L. e. 260, 
H4. 

McCarthy v. Simon, 142 X. E. 806; 

- . 247 Mass. 514. 


(La. 1869) 

After the statute has run against a note, written 
proof is necessary to establish a renunciation or waiver 
of the defense. Neither an endorsement of a part 
payment nor the testimony of the holder is enough. 

Offutt v. Chapman, 21 La. Ann. 293. 
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(Mich. 1916) 

The bar of limitation is not removed by aimcre in¬ 
dorsement of part payment, hut only by the part pay¬ 
ment itself. 


Stretch v. Stretch, 158 N. W. 185; 

191 Mich. 416. 

(Mo. App. 1913) 

It is the partial payment on a note which j tolls the 
statute of limitations or removes the bar aft|er it has 
become complete, and not the formal crediting of the 
payment thereon. 


Miller v. Miller, 155 S. W. 76; 

169 Mo. App. 432. 

(Mo. 1918) | 

In order to revive a note outlawed by lirhitations 
from the bar of the statute because of a payment made 
after the statute has run, indorsed on the not el the fact 
to be proved is that of payment, and not of j indorse¬ 
ment. 

Clark v. Powell’s Estate, 208 S. W. 31. 


(Mich. 1880) | 

A note purporting 1 on its face to be eight yeirs over¬ 
due had on it two indorsements, dated within fjix years 
of the time of bringing suit on it. The only proof of¬ 
fered by plaintiff in the case was that no other pay¬ 
ments than those indorsed had been made. Iljelcl, that 
this did not prove, or tend to prove, the indorsed pay¬ 
ments. 


Snvder v. Winsor, 44 Mich. 140; 

6 N. W. 197. 

(Pa. 1861) 

To toll the statute by evidence of a payment] it must 
be proven unequivocally that the payment whs made 
on the claim in suit; and, where that is not djone, the 
jury is not at liberty to find the payment sufficient. 

Shaffer v. Shaffer, 41 Pa. (5 Wright) 5ll 


i 

i 
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Fifth Assignment of Error. 

The Court erred in admitting in evidence the con¬ 
versations relating to property that was already a part 
of the public domain and the computations in relation 
thereto. 

As heretofore shown the insertion, being a certified 
copy marked Ida M. White Cross-Examination 4, 
shows that the part of the alley which it is claimed be¬ 
came a part of the consideration, and the chief con¬ 
sideration, for the payment claimed to have been made 
and credited on the notes in evidence was dedicated to 
tin* public September 21, 1922, and thereupon became 
a public alley, and hence became a part of a public do¬ 
main, and the same could not have been any payment 
or any consideration for a payment as claimed by the 
plaintiff. 


Sixth Assignment of Error. 

The Court erred in refusing to admit in evidence a 
paper-writing in the handwriting of Ida M. White 
marked “Defendant for Identification Xo. 2’\ (R. 34- 
35) On crossrexamination in rebuttal a statement in 
the handwriting of Ida M. White was offered in evi¬ 
dence for the purpose of showing that the parties here¬ 
to put in writing some of their accounts, and this was 
for the month! of February, 1924, and tended to con¬ 
tradict the evidence of the plaintiff. 


Seventh Assignment of Error. 

The Court erred in not directing a verdict for the 
defendant upon the second and third counts of the 
declaration, upon the conclusion of all the evidence, 
as requested by the defendant. 
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Because upon the whole case the evidence wtas insuf¬ 
ficient to remove the bar of the Statute of Limitations: 

First. The only written contract which might be ap¬ 
plicable thereto was the one of January 23, 1924, under 
seal, which said nothing about any payment other than 
the mutual covenants as to ingress and egress!over the 
fourteen feet therein referred to. If this hecjame and 
was a consideration for any payment then it \|'as more 
than three years prior to the bringing of this|suit and 
the Statute of Limitations was a complete bar to the 
action. 

Second. The only other consideration for a payment, 
or only other payment, applicable in any sen^e to the 
case at bar, was the piece of alley which was dedicated 
and became a part of the public domain on September 
21, 1922, and which could not have been in any sense a 
payment or a consideration for a payment £nd was 

therefore ineffective to remove the bar of the! Statute 

! 

of Limitations. 

Third. The overwhelming weight of evidence is, 
after February 21, 1924, there were no business con¬ 
versations relating to matters connected with the ga¬ 
rages and hence no payment was ever made oij author¬ 
ized subsequent thereto. This not only follows from 
the testimonv given bv the defendant but the exhibits 
in the case unmistakably point to that situation] There 
were four matters of great importance occurred Feb* 
ruarv 20, 1924, and the day following: 

(1) Mrs. Madison returned home on that day and 
found on her dresser a bunch of torn photographs 
which is defendant’s “Exhibit No. 6,” which; is here 
exhibited physically to the Court of Appeals.! These 
were photographs of Mrs. Madison, Mrs. Bi-ashear, 
Mrs. White, Dr. White, a deceased brother, and other 
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relatives toward whom Miss White was very angry, 
and 

(2) was “Defendant’s Exhibit No. 5”, which accom¬ 
panied the torn, defaced and mutilated photographs 
and is in language as follows: 


“I want YOU to KNOW where this whole 
DESPICABLE BUNCH stand with me. And i 
DON’T WANT TO and WILL NOT KNOW or 
HAVE ANYTHING TO DO WITH YOU ALL 
THIS SIDE THE GRAVE.” (R. 39) 

(3) Letter postmarked February 20, 1924, and sent 
to Mrs. Anna E. White at 1212 Madison Street, North¬ 
west, in the handwriting of the plaintiff, wherein she 
made many severe criticisms of the defendant and 
others. 

(4) A letter in the handwriting of the plaintiff to 
MY. Brashear, which was seen by the defendant, Mrs. 
Brashear, Mrs. White and Mr. Brashear, which also 
severelv criticised some of the relatives of Miss White. 

Fourth. The testimonv of Mrs. Brashear, and Mrs. 

• 

White taken in connection with the exhibits in this 
cast* show that the relationship which already had been 
strained was broken at that time. Neither the endorse¬ 
ment by the plaintiff on the notes nor the testimony 
in relation thereto is sufficient evidence of payment 
to toll the Statute of Limitations. The testimonv 
shows that no payment was made. What is unmistak¬ 
able shown bv the testimonv is— 

* • * 

(1) That nol estate was created or could take effect 
under the provisions of Section 492 of the Code of Law 
for the District of Columbia. 

(2) There was no deed signed and sealed by the 
grantor, lessor or declarant and none was made by will, 
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unless it be that the agreement of January 23, 1924, 
is a deed signed and sealed by the grantor, and if so it 
then took effect as of its date and not at a later time. 
Hence this cannot be used in anv way as tolling the 
Statute of Limitations, for it is limited bv iits own 

7 V 

terms to the right of wav across the fourteen feet 
by the mutual covenants of the parties. 

(3) The limitation of actions prescribed in j Section 

1265 of the Code, so far as applicable hereto, i£ as fol¬ 
lows : I 

] 

“no action the limitation of which is nojt other¬ 
wise specially prescribed in this section shall be 
brought after three vears from the time wihen the 
right to maintain such action shall have accrued.” 

i 

The Statute of Limitations had already expired prior 
to January 23, 1924, and, as shown by authorities here¬ 
inbefore referred to, the burden is upon the plaintiff 
to show payment or a promise or acknowledgment in 
writing which must be specific and unequivocal in its 
terms. There is nothing of the kind in this easel Fur¬ 
ther, if that was done January 23, 1924, it could in no 
wise be considered to have tolled the Statute of Limita¬ 
tions, for that day was more than three years prior to 
the time of bringing the suit of April 11, 1927. j 

(4) ruder Section 1271 of the Code of Law-4- 


. i 

“no acknowledgment or promise by words only 
shall be deemed sufficient evidence of a nejw and 
continuing contract wherebv to take anv caise out 
of the operation of the statute of limitations or to 
deprive any party of the benefit thereof junless 
such acknowledgment or promise shall be j made 
or contained by or in some writing to be signed 
by the party chargeable thereby.” 


i 
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There is no such writing in this case, and hence there 
is no new promise which could have been effective, and 
there is no shell acknowledgment as could have been 
effective, and the one exception to this in the Statute 
is— 


(5) That said Section provides that nothing in said 
Section “shall alter or take away, or lessen the effect 
of any payment of any principal or interest made by 
any person whatsoever.” It must therefore follow 
that the Court was in error in not directing a verdict 
in favor of the defendant at the conclusion of the whole 
testimonv. 


Eighth Assignment of Error. 


The 
dant’s 


Court committed error in refusing the defen- 
prayer Xo. 2, which is as follows: 


“The jury are instructed that if they find the 

evidence!is uncertain and at best leads onlv to a 

% 

probable: inference that the defendant even if 
within three years next prior to the filing of this 
suit April 11, 1927, made the payment and author¬ 
ized the icredit claimed by the plaintiff then the 
evidence is insufficient to remove the bar of the 
Statute of Limitations and they will find for the 
defendant.” (K. 40) 


This prayer had the sanction of the principle stated 
in the prayer!in the case of Bean v. Wheatley, 13 App. 
I). C. 473-480-85. 

Mr. Chief Justice Alvey in delivering the opinion of 
the Court in that case said: 


“This principle In the construction of the stat¬ 


ute of limitations was reiterated and adhered to 
by the Supreme Court in the case of Bell v. Mor- 
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rison, 1 Pet. 351. In this last mentioned case it 
was held that ‘if there be no express promise, but 
a promise is to be raised by implication of law 
from the acknowledgment of the party, such ac¬ 
knowledgment ought to contain an unqualified and 
direct admission of a previous subsisting debt, 
which the party is liable for and willing! to pay. 
If there be accompanying circumstances which re¬ 
pel the presumption of a promise or intention to 
pay; if the expressions be equivocal, vague' and in¬ 
determinate, leading to no certain conclusion, but 
at best to probable inferences, which mav affect 
different minds in different ways, they ought not 
to go to a jury as evidence of a new promise to re¬ 
vive the cause of action. Any other course would 
open all the mischiefs against which the statute 
was intended to guard innocent persons, and ex¬ 
pose them to the dangers of being entrapped in 
careless conversations and betraved bv perjuries.’ 

6 Pet. 92.” ‘ " | 

■ 

It is therefore respectfully submitted that tjiis case 
should be reversed because the Statute of Limjitations 
was applicable and was not tolled by any of tli^ things 
shown to have been done in this case. The date of 
the notes was May 18, 1915. They were made pay¬ 
able on or before two vears after date. That means 

- i 

that the Statute began to run May 19, 1917, and that 
it was never interrupted by anything prior to January 
23, 1924, therefore these notes were barred by the Stat¬ 
ute of Limitations subsequent to May 18, 1920. ! There¬ 
fore, at all times subsequent to May 18, 1920, |the ob¬ 
ligation represented by said notes was barred; by the 
Statute of Limitations, and as the Plaintiff has not 
brought her cause of action within the provisions of 
Sections 492, 1265 and 1271 of the Code, and has failed 
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in her proof under the law, the judgment should be 
reversed. 


Respect full v submi11ed, 

A X DREW \Y II.SU X, 

Suite 1025 Woodward Building, 
Washington, D. C. 
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CARRIE MADISON, APPELLANT , j 


IDA M. WHITE, APPELLEE . 


BRIEF FOR APPELLEE. 


This is an appeal from a judgment of the Supreme 
Court of the District of Columbia rendered upon a 
verdict of a jury (Rec., p. 9) finding appellant as 
defendant below indebted to appellee in $3,620.37 
(Rec., p. 9) upon two promissory notes given by 
appellant to her sister, the appellee (p. 6). 

Appellee on April 11, 1927 (Rec., p. 1), sued ap¬ 
pellant, alleging appellant was indebted to appellee 
and had given appellee two promissory notes dated 


i 
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May 18, 1915, one for $905.35 and the other for 
$1,319, each payable two years after date, the former 
not stating the interest thereon and the latter stating 
5 per cent interest, and that appellant had made no 
payment on either note except a credit of $100 on 
the former note and of $169.25 on the latter note 
made on April 15, 1924, 4k by agreement between 
plaintiff and defendant and entered on the note at 
the request of defendant” (p. 4). The declaration 
was amended on November 11, 1927 (p. 3). 

An affidavit of defense filed May 3, 1927, to the 
original declaration and affidavit of merit alleged 
(p. 2) that while appellant had given the notes sued 
on there was nothing in fact due appellee at the time 
the notes were given, averred the suit barred by 
the statute of limitations and denied appellant au¬ 
thorized the credits on the notes. Pleas filed to the 
amended declaration averred that there was no con¬ 
sideration! for the notes, set up the statute of limi¬ 
tations and denied authorization of the credits on 
the notes (pp. 7-9). 

For appellee positive direct evidence was given by 
two witnesses with certain corroborating circum¬ 
stantial evidence that appellant had authorized ap¬ 
pellee on April 15, 1924, to place the credits on the 
notes in payment of a total sum of $269.25 which 
appellee owed to appellant as consideration for ap¬ 
pellant giving to appellee a perpetual right of way 
over ground of appellant used by appellee as a 
means of access to a garage appellee had erected for 
her tenant adjoining a garage appellant had erected, 
the appellant owning the lot facing on the alley and 
a deed being necessary from appellant to appellee, 
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whose lot was the inside lot, so appellee might have 
the necessary egress and ingress for her garage, 
the price paid including straightening the alley and 
paving thereafter. 

The testimony was the credits were directed to 
be entered on the notes in lieu of cash being paid by 
appellee to appellant at the time, April 15,1924, 
when both sisters paid the builder who had erected 
the two adjoining garages for each of them. 

The fact there was consideration originally for 
the notes was clearly established by the proof and 
reluctantly admitted by appellant on cross-exapaina- 
tion (pp. 27-8), the notes representing money ap¬ 
pellant had borrowed of their mother as guardian 
of appellee, then a minor. 

Appellant denied authorizing the credits arid by 
a sister and a sister-in-law sought to prove lack 
of speaking relations with appellee at the daje of 
the credits, but the jury disbelieved this evidence. 

The court submitted the conflicting evidence to the 
jury on both want of consideration and the bar of 
the statute of limitations (pp. 43-5), with instruc¬ 
tions that the burden of proof was upon appellee 

(p. 45). | 

■ 

Genesis of the Notes and the Credits Thereon. 

j 

Appellant is the oldest sister and appellee next to 
the youngest sister of a family who lived at 1235 
Longfellow Street on a homestead (p. 25) ini the 
country, but now a well-developed part of Washing¬ 
ton, when the father died and the mother, priqr to 
July 30,1930, was appointed guardian of three minor 
children, Sadie L. (now Brashears), appellee land 

i 

l 

i 

i 

i 

l 
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Fannie A. (now Somerville). Appellant, appellee 
and Mrs. Somerville were still living together in this 
family homestead as late as the fall of 1924 (p. 20) 
when appellee and Mrs. Somerville moved out and 
left appellant in possession, appellant’s sister-in- 
law, Anna E. White, moving in (p. 32), as a result 
of familv differences that culminated that summer. 

Appellant Madison borrowed $4,400 on July 30, 
1890, of her mother as guardian of the three infant 
children (pp. 13, 27), giving as security a 6 per cent 
note secured bv deed of trust on a house owned by 
appellant, following in this respect in the footsteps 
of her brothers (pp. 13, 27). Mrs. Madison settled 
her one-third share of this note with the oldest of the 
infants, Mrs. Brashears, when Mrs. Brashears came 
of age, but made no payment of the two-thirds due 
appellee, Ida White, or her sister, now Mrs. Somer¬ 
ville, either to the mother as guardian or to the two 
vounger infants when they came of age (pp. 13, 21, 
27). 

Instead she asked and obtained from appellee and 
Mrs. Somerville a release of the $4,400 deed of trust 
by giving each of them, they being then of age, her 
unsecured note for what was due each of them (pp. 
13, 21,27). 

In 1915 there was a settlement between appellant 
and appellee (pp. 14, 27) of the amount due by ap¬ 
pellant, other notes having been given in the mean¬ 
time in succession to the first notes. On Mav 18, 
1915, in consequence of this settlement, appellant 
gave to appellee the notes (pp. 36-7) sued on (p. 6) 
and on cross-examination appellant testified, “It 
was all settled in the year of the notes sued on and 
it was satisfactory’’ (p. 27). 
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In 1919 appellant gave Mrs. Somerville a note for 
$1,467 being the balance then due Mrs. Somerville on 
the guardianship and successor notes (pp. 20-21). 
The arrangement between the sisters had been and 
was that Mrs. Somerville, who was married and had 

7 i 

a daughter (p. 35), should be first paid off by Mrs. 
Madison and that then Mrs. Madison would pay off 
Ida White (pp. 17, 21), or else would pay appellee 
off when she sold some ground (pp. 17, 21), hsking 
appellee meanwhile to be lenient (p. 17). ! 

The three sisters just named continued on 
friendly terms and were living together in the old 
family home place in 1923 and 1924 (pp. 1^, 20). 
Ida White mostly took care of collection of ren|ts and 
payment of expenses including upkeep of thej home 
place, entering these in a book which she exhibited 
from time to time to appellant (pp. 29, 33), arid this 
book containing at least one entrv in Mrs. Madison’s 
handwriting (p. 33) though on cross-examination 
Mrs. Madison testified she never saw the bobk (p. 
29). No interest or curtail meanwhile was made on 
the notes in question. 

In 1923 appellant and appellee built four garages 
on some of their property (p. 14). Later, in the fall 
of 1923, appellant suggested to appellee that they 
should build two additional garages, one on aij alley 
lot belonging to appellant and one on the adjoining 
inside lot owned by appellee (p. 14). In ordpr for 
appellee’s tenant to get in this inside garagej it, of 
course, was necessary that appellee should have the 
use or right of way over the rear part of the alley 
lot owned by appellant (pp. 14, 17, 20), appellant’s 
lot being number 31 and appellee’s lot No. 30, lot 
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numbers subsequently changed on the District of 
Columbia plat books to lots 51 and 52 (p. 17). 

Mrs. Madison previously had dedicated a long 
irregular width of the alley on which her lot abutted 
in order to straighten out the alley and on January 
24, 1924, obtained an approval of grade from the 
Engineer Commissioner for the alley on which her 
lot abutted as part of the plan of access to the two 
garages of appellant and appellee (Cross-ex. Ida M. 
White, Exhibibt 1). 

Mrs. Madison, in connection with the garage 
project, said to appellee that as appellee would be 
benefited since she had the inside lot it was onlv fair 
to her, Mrs. Madison, since the “alley had to be 
paved and the taxes on it were so heavy” (p. 14) 
and since appellee would have the right of way over 
14 feet of the rear of appellant’s lot that appellee 
should pay for half of the land, naming a price of 75 
cents a foot, and Mrs. Madison saying to appellee 
(p. 16) that it would cause no outlay of money to 
appellee as appellee should credit (pp. 16, 20) the 
amount due appellant, under the arrangement, on 
the back of the notes here sued on. Appellant and 
appellee tried to compute but found the computation 
of the long, irregular alley strip to be paid for by the 
credits to be made beyond them and the matter of 
computation was turned over to Wm. McK. Clayton, 
who obtained the computations from a clerk in the 
District Surveyor’s office in the spring of 1924 
(p. 22). 

The matter of the right of way ingress and egress 
over Mrs.! Madison’s lot to Miss White’s inside 
garage was cared for by a paper or deed which Mr. 
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Clayton prepared and which both sisters executed 
on January 23, 1924, with Fannie Somerville hs wit¬ 
ness (pp. 35-6), whereby a nominal consideration of 
a mutual exchange of one dollar being stated! in the 
paper, it was covenanted that 14 feet be set apart 
and dedicated across both lots owned by Mrs. Madi¬ 
son and Miss White to accommodate ingress and 
egress to the garages, same being made binding on 
heirs and assigns (p. 35). 

These details necessary to building the garage 
having been agreed upon between appellant and ap¬ 
pellee, the two on February 4, 1924, each sigjied an 
agreement with Edward Gaylor to erect a garage for 
each of them (pp. 38, 39). Construction was begun. 
On March 21, 1924, each sister made a payment on 
account of $250 to Gaylor (Ex. 11 and 12, p. 3$), Ida 
White’s payment being “re 5713 13th Street!” and 
Carrie Madison’s 4 ‘re 5715 13th Street.” 

On April 12,1924, the garages being finished, each 
sister received a final bill from Gaylor (Exsi 11 & 
12). Appellee’s testimony is that after getting the 
bill she and appellant went together to the garages 
“for a final inspection after they received the pill of 
Mr. Gaylor, and before they paid Mr. Gaylor.’| Ap¬ 
pellant on cross-examination denied this (p. 2$) and 
in her testimony claimed they had not been on Speak¬ 
ing terms since February 21, 1924 (p. 23). 

The testimony of appellee was that on April 15, 
1924, Gaylor came to the home place to get thje bal¬ 
ance due him and saw both appellee and appellant 
together and that on that occasion each paid Gaylor 
the balance due him. For the purpose of fixing the 
date there was introduced in evidence Ida White’s 
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check to Gaylor dated April 15, 1924, for $337.15. 
Witness testified that she made the endorsement on 
the notes “of April 15,1924, as of that date by Carrie 
Madison's authority” (p. 14). “They settled on the 
amount after Mr. Gaylor left the house that day 77 
(p.16). Defendant had asked appellee if the num¬ 
ber of feet had been computel and appellee had told 
appellant she had the amount upstairs (p. 16). Mrs. 
Madison fixed the price at which the ground should 
be credited on the notes at 75 cents a foot (p. 16). 
Appellee showed the notes that day to Mrs. Madison 
(p. 15) and after they agreed on the credits appellee 
“later on the same day put the credits they agreed 
on that day on the back of each note, Mrs. Aladison 
having agreed on the amount 77 (pp. 15-16). She put 
the credits on the notes but not in the presence of 
Airs. Aladison. In answer to the Court appellee tes¬ 
tified (p. 15) “that she actually wrote the credits on 
the back of the notes on April 15, 1924.” 

The notes and the check of appellee to Gaylor were 
put in evidence over appellant’s objection. 

Fannie Somerville testified (p. 20) that she and ap¬ 
pellant and appellee had spent very happy winters 
at the home place in 1923 and 1924. “She (Airs. 
Somerville) was present at numerous times in the 
home place when conversations took place between 
Airs. Aladison and Airs. White concerning the notes 
that Airs. Aladison had given Aliss White and on 
numerous occasions she heard Carrie Aladison say 
that Ida White was to credit on the back of the 
notes that she held of Carrie Aladison 7 s the price 
of the ground that was to be straightened out where 
they were 'building these garages and to give Ida 
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M. White a driveway across these lots” ($. 20). 
Mrs. Madison said she considered Miss White was 
being benefited. 

The day Mr. Gay lor came to get his payment she, 
Mrs. Somerville, came down late to breakfast in the 
adjoining room connecting through a door with the 
room in which Mr. Gaylor was being paid (]j). 20). 
After Gaylor was paid and was gone Mrs. Madison 
and Ida White came in the dining room and Carrie 
Madison told her sister, Ida M. White, to credit it 
on the notes. Mrs. Madison did not tell witness the 
amount that was to be paid nor did witness see the 
credit made (p. 20). On cross-examination witness 
said Carrie Madison told witness to put the price 
of this land for a driveway and to pay for straight¬ 
ening out Mrs. Madison’s lot, which was crooked, on 
the back of the notes (p. 21). 

Mrs. Madison as a witness denied that Miss ^White 
was present when she paid Mr. Gaylor and testified 
she never had any conversation with Miss White in 
the presence of Mr. Gaylor (p. 24). She denied she 
had any conversation with appellee as to the value 
of the ground (p. 24) and denied authorizing any 
computations to be made and testified she “jnever 
made any authorization for anybody to credit any¬ 
thing on the back of these notes” and said Mrs. 
Somerville’s testimony was not true (p. 25). 

On cross-examination appellant testified sh0 paid 
Gaylor $250 on account at a certain time anjd the 
balance when he brought his bill for it. (Note: The 
bills show each sister paid $250 on March 21^ 1921 
(pp. 38-9). She could not recall if Gaylor brought 
or sent the bill to her (p. 28), but she paid it.! She 
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did not remember that both paid Gaylor at the same 
time. She knew she paid Gaylor and that was all. 
Gaylor’s bill was dated April 12, 1924. naturally 
she did inspect the garages but it was not with Miss 
White between April 12 and 15. She did not remem¬ 
ber exactly when payment was made (p. 28). She 
usually paid by check (p. 28). Demand being made 
to produce her check, appellant after recess testified 
she had gone to her home but was unable to find her 
check but <jlid find a memorandum which refreshed 
her recollection and she paid Gaylor the date of his 
bill, April 12 (pp. 32-33). 

The foregoing, it is submitted, is ample warrant 
for the verdict of the jury. 

Side Issues to the Gist of the Suit. 

There were certain side issues introduced for the 
purpose of corroboration of the respective conten¬ 
tions of appellant and appellee that went to the 
jury and presumably helped them to their conclu¬ 
sion, though not direct evidence on the vital point, 
namely: Did or did not Carrie Madison authorize 
Ida White to place the credits on the back of the 
notes pursuant to an agreement between them under 
which Ida White agreed to allow Carrie Madison 
the credits on the back of the notes as consideration 
for garage land entrance rights which Carrie Madi¬ 
son sold to Ida WTrite? 

Counsel \yill briefly state these side matters, as 
to which the verdict of the jury evidences they be¬ 
lieved Ida White and her witnesses and not Carrie 
Madison and her witnesses. 
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Their father died prior to 1S90, leaving a 'widow, 
Mary E. White, Robert E. L. White, deceased hus¬ 
band of the witness, Anna E. White (p. 31), who 
died in 1905 (p. 31), James M. White, who djed, the 
record shows, after 1921 (Cross-ex., pp. 30-31) and 
before 1924 (p. 23), George W. White, who the rec¬ 
ord in this case shows was living in 1899, and Carrie 


Madison. All these four children were adults. The 
father also left three infant children, Sadi£ (now 
Brashears), appellee Ida White, who became of age 
in 1894, and Fannie A. (now Somerville)[ The 
mother, Mary E., was appointed guardian!of the 
infants. 


The family lived in the northern part of Washing¬ 
ton in what is now Saul’s Addition and fornks part 
of Fourteenth and Sixteenth Streets extended. The 
father left somewhat of a fortune. All the j adults 
borrowed from the mother (p. 13), among them ap¬ 
pellant, who July 30, 1890 (p. 13) borrowed ^4,400, 
payable four years after date (p. 27), frpm the 
mother as guardian of the infants, on real j estate 
security (p. 13). When Sadie Brashears, thej oldest 
infant, came of age, Carrie Madison settle# with 
Sadie but did not with her two vounger Sisters 
when they came of age in 1894 and 1896 (p. 27),. Nor 
had she paid them in 1899 (p. 27), and to this day. 
Ida is still unpaid. 

In 1899 George W. White sold his interest jin the 
estate to Ida White, the appellee, and made her 
an absolute deed (p. 27). George White owed Carrie 
Madison some taxes Carrie had paid on his j share 
(p. 27), and on cross-examination Carrie adjnitted 
Ida when she bought out George gave Carrie credit 
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on the notes* preceding those in suit for this amount 
due Carrie by George (pp. 27-8). 

On January 14, 1924, a suit was filed by Ralph 
White and his mother, their father and husband, the 
aforesaid James M. White, being dead, against Ida 
White, seeking to set aside the absolute deed given 
by George W. White in 1899 on the ground it was 
given as a mortgage or a trust and seeking to com¬ 
pel Ida White to account to the plaintiffs and to 
the other children for the large advance made in 
real estate since 1899. 

The bill also named as defendant Mrs. Somer¬ 
ville and also named as defendants Carrie Madison, 
Mrs. Brashears and Anna E. White, widow of the 
aforesaid Robert E. White, though as subsequently 
developed they should have been named plaintiffs. 

Mrs. Somerville sided with Ida White in this suit. 
The plaintilfs therein, Ralph White and his mother, 
did not come on from California to testify (pp. 27, 
31). The only witnesses for the plaintiff were Carrie 
Madison, Sadie Brashears and Anna E. White (p. 
26). The three just named were the witnesses for 
Carrie Madison in the instant suit on Carrie’s notes 
to Ida White (pp. 26, 29, 31). The court dismissed 
the bill in equity (pp. 26-27). Carrie testified the 
court was wrong and hence she did not owe the 
notes to Ida (p. 26). 

The defense in the instant note suit sought to dis¬ 
prove the authorization of credits made on the notes 
April 15, 1924, by claiming that at that time Carrie 
Madison was not on speaking terms with Ida White 
in consequence of the equity suit and had not been 
since an alleged date of February 21, 1924. This 


13 


defense the appellee countered by proving tj>y her¬ 
self, Mrs. Somerville and Mrs. Cole (p. 35) &nd by 
certain documentary and circumstantial evidence 
that the breach did not occur until the summer of 
1924 (pp. 17, 21, 33, 35), when Ida White discovered 
“duplicity” on the part of Carrie Madison aiid that 
Carrie had instigated the Ralph White equityj suit— 
the obvious purpose being to avoid having to pay the 
notes here in suit. 

As part of the aforesaid defense Carrie Madison, 
Sadie Brash ears and Anna White each testified that 
they had received abusive communications from Ida 
White, the letters being postmarked February 20, 
1924, and that they had each shown the othey what 
she had received and that from that date, February 
21, 1924, there had been no relations whatever be¬ 
tween Mrs. Madison and appellee. Each witness 
when asked to produce the alleged letters received 
testified they had been destroyed (pp. 23, £4, 26, 
30,32). * * | 

Foundation for this defense was laid durihg the 
cross-examination of Ida White when she was jshown 
an undated piece of paper reading (p. 39). 

“I want you to know where this whole despicable 
bunch stand with me and I don’t want to and will not 
know or have anything to do with you all this side 
the grave.” 

And asked whether it was not in her handwriting, 
appellee replied (p. 18). “She could not recall it; 
does not know whether it is in her handwriting; she 
did not see any sense in it.” 

Asked by the Court if it were in her 

i 

I 


handWriting 


! 
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she said: “There is no date on it. It may be my 
handwriting but I cannot tell.” 

In answer to further questions witness replied that 
it looked somewhat like her handwriting; she does 
not know anything about it (p. 18). Questioned 
whether she had not placed this paper with some 
torn photographs on Mrs. Madison’s dresser on Feb¬ 
ruary 21, 1924, she replied: “I will not say that; I 
threw these photographs in the trash basket a num¬ 
ber of times; she tore some of the photographs and 
Mrs. Somerville tore some of hers. She did not 
know anything at all about the paper shown her. It 
looked like her handwriting and yet it did not. After 
the Kalph White suit had been filed Carrie Madison 
had come to witness “and put her arms around her 
and told her she was her friend, hugged and kissed 
her and tolj her she was her oldest sister and to 
trust her” (p. 18). 

Witness during her cross-examination previously 
to this had testified (p. 17) that she was having 
friendly converse with Mrs. Madison in January, 
1924, and that this continued until July or August, 
1924, when they knew of her duplicity; that Carrie 
Madison at first appeared not to be in the suit at all 
(pp. 17-18). 

On redirect examination witness testified that the 
handwriting of herself and Carrie Madison were 
verv much alike. “I sometimes cannot tell hers 
from mine” (p. 19). She identified a paper as 
partly in her handwriting and partly in Carrie Madi¬ 
son’s (p. 19) and when appellant’s witness Anna 
White was under cross-examination and had testi¬ 
fied she knew each sister’s handwriting, this paper 
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being shown her, Anna White said she was not going 
to commit herself and could not tell in whose hand¬ 
writing it, or parts of it, was (p. 32). 

Fannie Somerville testified that appellant and ap¬ 
pellee were on very pleasant terms until late in the 
summer of 1924 when they caught Carrie Madison 
in some (p. 21) tricks (p. 21); that they found out 
that “really it was Mrs. Madison who was siting”; 
that the “writing on the paper looked like both Miss 
White’s and Mrs. Madison’s, too.” That after the 
Ralph White suit Carrie had thrown her j arms 
around Ida and begged her to trust her (pp. 2lj-2). 

Wm. McK. Clayton testified in the spring of 1924 
he had been asked to get the computations of ground 
for both sisters. 

Carrie Madison in her testimony said the paper 
set forth above was in Ida’s handwriting and that on 
February 20 or 21, 1924, she had found it pinned to 
torn photographs of herself and her son, of |lalph 
White and his father, of Anna White and of Mrs. 
Brashears and her son and daughter on her dfesser 
(p. 23). She had made a memorandum of th<£ date 
at the time and on February 21, 1924, had takhn the 
note and photographs to her sister, Mrs. Brashears, 
where she was shown letters, since destroyed; sent 
February 20, 1924, to Mr. Brashears and Mrs. 'Anna 
White reviling her and that she had had no speaking 
relations with Ida White after that (p. 24). j Mrs. 
Brashears and Anna White testified to getting let¬ 
ters on the date in question and destroying j them 
(pp. 30-31). Mrs. Brashears did not testify. 

Mrs. Madison under cross-examination testified 
that while she and appellee lived in the same house 
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she did not remember any conversation about the 

suit. She had not received anv communication from 

Ida White’s attorney asking what action she was 

» * 

going to take as to the suit. Thereupon she was 
shown and, admitted receipt of a letter dated Janu¬ 
ary 18,1924, four days after Ralph White sued, from 
Mr. Merillat (p. 37) saying: 4 ‘From what I have 
been informed of this matter and your knowledge of 
the fact that George W. White sold his interest in 
the property many years ago, I assume you will be 
interested jin defeating the suit/’ and inquiring if 
she wished the same attorney as her sister or an in- 
dependent attorney, to which appellant had replied 
she would employ her own attorney (p. 38). 

In rebuttal Mary K. Cole testified (p. 35) that she 
was a married daughter of Mrs. Somerville, lived 
across the street and in the spring and summer of 
1924 often visited the home place and heard appel¬ 
lant and appellee conversing together over various 
things. Ida White testified the destruction of photo¬ 
graphs occurred in July and August when she and 
Mrs. Somerville were preparing to move from the 
house (p. ;34). Carrie Madison had testified on 
cross-examination she did not know whether Ida 
White kept books of the household expenses (p. 29) 
and then, when shown the book, that she never saw 
the book or went over it. In rebuttal the book was 
offered in ievidence, testimony given that it was 
shown to Carrie Madison who examined its entries 
each month (the book going from June, 1923, to Oc¬ 
tober, 1924), and that an item in the book for April, 
1924, was in Carrie Madison's handwriting and that 
in August, 1924, all three sisters had discussed an 
item in the book and paid the bill together. 
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Argument. 

It is submitted the matter is clearly closed by the 
verdict of the jury. Under the evidence it is clear 
that Ida White either paid for the alley privileges 
she obtained from Carrie Madison or that; Carrie 
Madison made a free gift of them to Ida White. The 
amount paid, if there was a payment, of course was 
for the parties to the transaction. The jury found 
there was a pavment and that the pavmentjbv Ida 
White by agreement between appellant and appel¬ 
lee took the form of a credit on notes Carrie Madi¬ 
son owed to Ida White. Authorization of thi|s credit 
obviously was an acknowledgment of the (lebt as 
still due and owing and a promise to pay the balance. 

Section 1271 of the Code requires acknowledg¬ 
ment. Its proviso continues the effect always given 
a payment within the period of limitations of jictions. 

In Catholic University vs. Waggaman, .^2 App. 

D. C. 307, this Court held, as of course is clearly the 

law, that a part payment of principal or Interest 

within three years by the defendant removes the 

statutorv bar. It said: 

* 

1 

I 

“There is great conflict in the decisions of 
the courts of this country as to just khat is 
sufficient to constitute such an acknowledg¬ 
ment as will remove the bar of the statute of 
limitations. In fact, each case must largely 
depend upon the facts therein disclosed. It 
would be fruitless to attempt to deduce any 
exact and uniform rule from the decisions. 
As said by this court in Bean vs. Wheatley, 
13 App. D. C. 473: 4 No set form of wiords is 
required to constitute an acknowledgment of 
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the debt. Such acknowledgment may be in¬ 
ferred even from facts or acts, without words 
of express acknowledgment, as from part pay¬ 
ment of the claim, or other clear and definite 
recognition of the present existence of the 
debt in suit. 2 Grenleaf Ev., Sec. 441. And 
in all cases it is for the court to determine 
what kind of promise or acknowledgment is 
sufficient to remove the bar of the act of limi¬ 
tations though the evidence offered to estab¬ 
lish puch promise or acknowledgment of the 
debt is required to be submitted to the jury, as 
in other cases of fact, under direction of the 
court.” 

The court held the courts were applying with in¬ 
creasing strictness the* submission of fact issues to 
the jury. See the recent decision of the Supreme 
Court in the malpractice appeal last term. 

A] ^plying the rule to the instant case it is clear 
that it was for the jury to say whether there had 
been an agreement between Carrie Madison and Ida 
White wherebv the former sold the latter a right of 
way over land of the former for a garage, that the 
exact price was determined by and between them on 
April 15, 1927, and agreed to be paid by crediting the 
amount due therefor from Ida White to Carrie Madi¬ 
son oti the note Carrie Madison owed Ida White and 
that Ida White bv Carrie Madison’s authoritv so 
entered the credit and closed the transaction. This 
being the transaction it is clearlv the law as stated 
above that the bar of the statute was removed on 
April 15, 1924. 

As to the, assignment of error that evidence of 
payment could not be received because on January 
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23, 1924, each party had preliminary to letting con¬ 
tracts for the garages signed a deed, reciting a nomi¬ 
nal one dollar consideration, the effect of wh^ch was 
to enable Ida White to cross Carrie Madisbn’s lot 
and have perpetual use of it for her inside garage, 
and that Carrie previously had dedicated }and to 
straighten out the public alley needed for the alley, 
which alley had yet to he paved tvhen the garages 
were agreed to be built, it is sufficient to say the con¬ 
sideration always may be shown and that when ap¬ 
pellee yielding to appellant’s suggestion agreed to 
credit an agreed upon price on the notes suchj agree¬ 
ment and consideration, like in any other ca^e, may 
be shown by parole. The mere writing on the note 
did not prove it, it is true. It was competent, how¬ 
ever, to prove by parol the agreement made and that 
the writing on the note was placed thereon by ex¬ 
press authority of appellant and what was the con¬ 
sideration. 

In Shelley vs. Westcott, 23 App. D. C. 135-9, this 
court held as to Section 1271 that the new promise, 
with the pre-existing indebtedness for its Consid¬ 
eration, constitutes a new cause of action, it said 
such new promise was the real cause of action, and 
that “if it may be created by parol, it mustjneces¬ 
sarily follow that it must be provable by parol,” 
and that the legislature did not by Section 1271 in¬ 
tend to change the rules of evidence so as to destroy 
the right (pp. 139-40). j 

The statements by Carrie Madison testified to by 
appellee and by Mrs. Somerville were “a distinct and 
unequivocal acknowledgment of the debt on the notes 
as a still subsisting obligation and constituted an 
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implied promise to pay it” (Green vs. Reeves, 47 
App. D. C. 83). Her statements and direction that 
appellee Ida White need not be out any cash to 
pay her, Carrie Madison, but should make credits on 
the notes was an express payment by Carrie Madison 
within the three years. 

Strong vs. Andros, 24 App. D. C. 278: 

A statute of limitations should not be construed 
so as to do violence to its terms and prevent a cred¬ 
itor from taking advantage of an acknowledgment 
fully intended to reach him and to influence his 
action. 

In the above case the contention was made the 
acknowledgment and promise, either being sufficient 
to remove the bar, had not been made to the creditor 
by the debtor but to a stranger—the Secretary of the 
Treasury. 

In the instant case this contention is not open to 
appellant because the record shows the argument 
and inducement of Carrie Madison to Ida White to 
go into the project of them each building a garage 
and Ida as incidental and necessary thereto paying 
Carrie for necessary use of Carrie’s outside lot was 
that Ida could credit the agreed price on Carrie’s 
note. 

As to the refusal of appellant’s Prayer No. 2, it 
does not correctly state the rule, which was accu¬ 
rately set forth in the judge’s charge wherein he 
told the jury the burden of proof was on appellee. 
It is further objectionable in its false assumption 
appellant’s evidence was “uncertain” and “leads 
only to a probable inference.” The evidence was 
direct, clear and unambiguous and was not uncer- 
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tain. The jury believed appellee and Mrs. Somer¬ 
ville and each testified clearly and distinctly that 
appellant told appellee to place the credits pn the 
notes that appear thereon. 

As to the sixth assignment, it clearly was not com¬ 
petent in rebuttal. Ida White testified she rendered 
written accounts sometimes to appellant and also 
that the book of entries was exhibited to Carrie 
Madison. The fact Carrie Madison produced one 
account Ida White had rendered her rebutted or 

i 

surrebutted nothing. 

As to the second and third assignments of Errors, 
it is submitted as to the second assignment that both 
before and after this question objected to, and with¬ 
out objection, appellee testified as the record Ishows 
that Carrie Madison when the garages were built 
authorized the credits to be placed. The check! dated 
April 15, 1924, was entitled to be introduced in evi¬ 
dence to show the date, that being its stated pur¬ 
pose, appellee having testified the day she made this 
check to Gaylor appellant at the same timp gave 
appellant’s check to Gaylor and then they agreed 
on the amounts of the credits to be placed pn the 
notes, which notes on that day appellee had shown 
appellant, and appellant authorized appellee to place 
the agreed credits on the notes, which statement also 
answers assignment No. 4. 

It is submitted the judgment should be affirmed. 

Respectfully submitted, 

Wm. McK. ClaytoiC 
Chas. H. Merillat, 
Attorneys for Appellee. 


